SUPREME COURT OF QUEENSLAND

REGISTRY: BRISBANE .
NUMBER: BS 10478 OF 2011

IN THE MATTER OF EQUITITRUST LIMITED ACN 061 383 944

Applicant: EQUITITRUST LIMITED ACN 061 383 944
~ AND
Respondents: THE MEMBERS OF THE EQUITITRUST INCOME FUND ARSN 089 079

854 AND THE MEMBERS OF THE EQUITIRUST PRIORITY CLASS
INCOME FUND ARSN 089 079 729 o

AFFIDAVIT

I, DAVID WHYTE of Level 18, 300 Queen Street, Brisbane in the State of Queensland, Official
Liquidator, say on oath: '

1. I am an Official Liquidator and a Registered Liquidator and a Partner of the firm BDO. I am an
affiliate member of the Institute of Chartered Accountants of Australia and an associate member
of the Insolvency Practitioners Association of Australia.

2. By Order of this Honourable Court made 21 November 2011 and 23 November 2011 (the
- Orders) I was appointed:

(a) pursuant to sections 1101B(1) and 601NF(2) of the Corporations Act 2001 (Cth) (the
Act) as the receiver of the property of the Equititrust Income Fund ARSN 089 079 854
(EIF) and the property of the Equititrust Priority Class Income Fund ARSN 089 079 729
(EPCIF) (collectively, the Funds); and .

) pursuant to section 601NF(1) of the Act to take responsibility for ensuring that the Funds
are wound up in accordance with the Funds’ constitutions.

3. Now produced and shown to me and marked “DW-1" is a true and correct copy of the Orders
under which I was appointed and the Reasons for Judgment of Justice Applegarth.

4. I have made an application for the approval of my remuneration for acting as receiver of the
property of the EIF and person responsible for ensuring that the EIF is wound up in accordance
with its constitution for the period 22 November 2011 to 31 August 2012.

- 5. I am seeking orders from the Court that inter alia: -
(a) notice of my application for approval of remuneration be effected on the mcmbérs of the
EIF by: :
@) placing an advertisement of the application in The Australian, The Courier Mail

and the Gold Coast Bulletin newspapers;
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(i) posting a notice of the application in a prominenf location on the Equititrust
Limited website of “www.equititrust.com.au”;

(iif)  posting a notice of the application in a prominent location on the Equititrust
Income Fund website of “www.equititrustincomefund.com.au”; and

@iv) sending a notice by ordinary post to all members at their last known address.

(b) service of the application and any supporting affidavits on each of the members of the
Equititrust Income Fund pursuant to rule 112 of the Uniform Civil Procedure Rules 1999
(Qld) be dispensed with.

(©) pursuant to rule 116 of the Uniform Civil Procedure Rules 1999 (Qld) substituted service
‘ of the application and supporting affidavit of David Whyte dated 19 September 2012 be
deemed effected on each of the members of the Equititrust Income Fund five (5) days
after those documents are made available in PDF on the websites of
“www .equititrust.com.au” and “www.equititrustincomefund.com.au”.

d pursuant to rule 116 of the Uniform Civil Procedure Rules 1999 (Qld) substituted service
of any further documents to be relied upon by the court appointed receiver be deemed
effected on each of the members of the Equititrust Income Fund five (5) days after those
documents are made available in PDF on the websites of “www.equititrust.com.au” and

“www.equititrustincomefund.com.au”

Backgreund

6. Equititrust Limited ACN 061 383 944 (In Liquidation) (Receivers and Managers Appointed)
(EL) is the Responsible Entity (RE) of the Funds. EL is also the manager of the Equititrust
Premium Fund (EPF), which is an unregistered managed investment scheme. I have not been
appointed in any capacity over the EPF or its property. '

7. The EIF is a first mortgage fund. There are approximately 1,600 investors in the EIF.

8. Of these 1,600 investors, approximately 1,100 are located in Queensland, 30 are located outside
- of Australia and the remainder are located in various locations across Australia.

9. On 29 February 2012, I sought and obtained an order from this Honourable Court which (without
derogating from my appointment or my powers pursuant to the Orders of His Honour Justice
Applegarth of 21 November 2011 and 23 November 2011) authorised me to inter alia:

(a) take all steps necessary to ensure the realisation of property of the EIF held by EL as RE
of the EIF by exercising any legal right of EL as RE of the EIF in relation to the property
of the EIF;

(b) bring, defend or maintain any proceedings on behalf of the EIF in the name of EL as is
necessary for the winding up of the EIF in accordance with clause 9 of EIF’s constitution;
- and

(c) take all steps necessary to effect the implementation of a NAB bank guarantee facility
and the replacement of the existing CBA bank guarantee facilities.

10. Now produced and shown to me and marked “DW- 2" is a true copy of the Order of Justice
Dalton dated 29 February 2012.

Signew Taken by: .
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Communications with EIF investors

1.

12,

13.

14.

15.

Prior to my appoiﬁtment, EL used its website of “www.equititrust.com.au” (EL website) to
provide investors with updates with respect to the Funds, particularly the EIF, including general
news, information, Disclosure Statements and Annual Financial Reports.

This website was also used as a way of notlfymg investors of the proceedings commenced by EL
in November 2011 as a result of which I was appomted receiver of the Funds and person
responsible.

EL applied to the Court in these proceedings and obtained an order granting service of the Court
documents, including the originating application filed 15 November 2011 and the supporting
affidavit of Paul Vincent sworn 15 November 2011 and any further Court documents to be relied
upon, be effected by making those documents available in .pdf format on the EL website.

Now produced and shown to me and marked “DW-3" is a true copy of the order obtained by EL
in these proceedings dated 15 November 2011.

Now produced and shown to me and marked “DW-4” is a true and correct copy of the notice
dated 16 November 2011 posted on the EL Website notifying investors of the court action.

Cost of service of application and supporting material

16.

17.

In order to serve each of the approximately 1,600 investors of the EIF we would need to
outsource the task of printing and compiling all of the relevant material given the size of the
material and the number of investors.

I estimate the cost of outsourcing the printing for service of the appllcatlon for the approval of my
remuneration and supporting affidavit to be $80,000.

Given that there are approximately 1,600 investors in the EIF, it is not only impractical but costly
and time consuming to serve the application and supporting documents on each investor in the
manner prescribed by the Uniform Civil Procedure Rules 1999 (Qld).

Communication with investors of the EIF

18.

19.

20.

21.

22.

23.

24,

During the course of the receivership I have prepared reports to the investors of the EIF updating
them as to the ongoing winding up of the EIF.

1 publish these reports in PDF on the EL website and the EIF website of

“www.equititrustincomefund.com.au” (EIF website).
I also send a copy of these reports to each of the investors at their last known address

Now produced and shown to me and marked “DW-5” is a true copy of each of my reports to

" investors.

In each of these reports (save for my report dated 21 February 2012) I include a summary of my
remuneration and expenses.

In my fourth, fifth, sixth report and seventh report to investors dated 16 May 2012, 21 June 2012,
26 July 2012 and 30 August 2012 respectively, I state my intention to apply to Court to seek
approval of my fees and that I will notify the creditors and investors of the application date with
relevant documents to be uploaded to the EL website and EIF website.

In addition to my reports, the reports of the liquidators of EL and the receivers and managers of
EL are also published on the EL website.
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Service
25. Given that:

- (@ there are approximately 1,600 investors in the EIF and that it would be impractical and
costly to serve all application and supporting documents on each investor in the manner
prescribed by the Uniform Civil Procedure Rules 1999 (Qld);

) pursuant to an Order obtained by EL in these proceedings, service of the Court
documents have previously been effected by making those documents available in .pdf
format on the EL website;

(c) during the course of the receivership I have prepared reports to the investors of the EL
website updating them as to the ongoing winding up of the Funds and published those
reports on both the EL and the EIF websites as well as sending copies to each of the
investors last known address; and .

iy

(D the reports of the liquidétors of EL and the receivers and managers of EL are also
published on the EL website,

I verily believe that by notifying the investors of the application‘and sérving the documents in
respect of same in the manner sought in this application, that the fact of the application for
approval of remuneration and the documents will come to the attention of the investors of the
EIF.

ALL THE FACTS and circumstances above deposed to are within my own knowledge save such as are
deposed to from information only and my means of knowledge and sources of information appear on the
face of this my Affidavit.

SWORN by DAVID WHYTE on this 19®
day of September 2012 at Brisbane in the

presence of: /Li—/%

/ Solicitor /

R " S g
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FILED REGISTRY: Brishane
BRISBANE NUMBER:
10478/2011

In the matter of EQUITITRUST LIMITED ACN 061 383 944

Applicant: EQUITITRUST LIMITED ACN 061 383 944
Before: Justice Applegarth
Date: 21 November 2011

Initiating document: Application filed 15 November 2011, and oral application
' ‘“made by the Australian Securities and Investments
‘Commission on 21 November 2011

THE ORDER OF THE COURT IS THAT:

1. Pursuant to section 801ND (1)(a) of the Corporations Act 2001 (Cth) (the
“A_Ct”):- ]

(@)  Equititrust Limited ACN 061 383 944 be directed to wind up the
Equititrust Income Fund ARSN 089.079 854, established by Deed
Poll dated 9 August 1999 (“EIF”);

(b)  Equititrust Limited ACN 061 383 944 be directed to wind up the
Equititrust Priority Class Income Fund ARSN 089 079 729
established by Deed Poll dated 9 August 1999 (“EPCIF?).

2. David Whyte (“Mr Whyte") be appointed pursuant to section 601 NF(1) of
the Act to take responsibility for ensuring that;-

(@) _the EIF is wound up in accordance with its constitution: and
(b‘) the EPCIF is wound up in accordance with its constitution.

3. Pursuant to section 601NF(2), that Mr Whyte:-

TUCKER & COWEN
Solicitors
. Level 15
15 Adelaide Street
< Brisbane, Qld, 4000.
ghplf of the Applicants Tele: (07) 300 300 00
Fax: (07) 300 300 33
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-2.

(@)  have access to the books and records of Equititrust Limited which
concern the EIF and the EPCIF;

(b)  be indemnified out of the assets of the EIF in respect of any
proper expenses or costs incurred in effecting the winding up of
the EIF; :

(c)  be indemnified out of the assets of the EPCIF in respect of any
proper expenses or costs incurred in effecting the winding up of
the EPCIF;

(d)  be entitled to claim remuneration in respect of the time spent by

~ him and by any servants or agents of BDO who perform work in

the winding up of the EIF at rates and amounts to be approved by

the Court and be indemnified out of the assets of the EIF in
respect of such remuneration; and ' :

(e)  be entitied to claim remuneration in respect of the time spent by
him and by any servants or agents of BDO who perform work in
the winding up of the EPCIF at rates and amounts to be approved
by the Court and be indemnified out of the assets of the EPCIF in
respect of such remuneration.

4. Pursuant to sections 1101B(1) and 1101B(5) of the Act, Mr Whyte be
appointed as:-

(@  areceiver of the property of the EIF; and
(b)  areceiver of the property of the EPCIF,
until 4:00pm on Wednesday 23 November 2011, or further earlier order.

5. That nothing in this Order prejudices the rights of the National Australia
Bank Limited, Commonwealth Bank of Australia Limited or Bank of
Scotland International Ltd, pursuant to any securities any of them hold
over Equititrust Limited or the EIF.

6. That by 4pm on Tuesday 22 November 2011, Equititrust Limited publish
on its website (www.equititrust.com.au), in pdf form, by way of notice to
members of the EIF and EPCIF a copy of this Order, which publication
shall be sufficient notice to members of the EIF and EPCIF of this Order.

7. There be general liberty to apply to any person affected by these Orders,
including liberty to apply for further directions in accordance with section
601NF(2) of the Act.

I and S'etﬁngs\NaumannGV\Local Settings\Temporary Internet
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-3-

8. The parties appearing on this application, save for ASIC, be paid their
costs of and incidental to this Application, to be assessed on the
standard basis, out of the EIF.

9. The oral applicaﬁon.of ASIC be adjourned to 10:00am on Wednesday 23
November 2011.
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23 huv 2011 SUPREME COURT OF QUEENSLAND
FILED REGISTRY: Brisbane
BRISEANE . 'NUMBER: BS 10478 of 2011

IN THE MATTER OF EQUITITRUST LIMITED ACN 061 383 944

Applicant: EQUITITRUST LIMITED ACN 061 383 944

AND
Respondents: THE MEMBERS OF THE EQUITITRUST INCOME FUND

ARSN 089 079 854 AND THE MEMBERS OF THE EQUITITRUST
PRIORITY CLASS INCOME FUND ARSN 089 079 729

ORDER

Before: Justice Applegarth
Date: 23 November 2011

Initiating document:  Application filed 15 November 2011 and Oral Application made 21
November 2011

THE ORDER OF THE COURT IS THAT:

1. Pursuant to s.1101B(1) of the Corporations Act 2001 (Cth) (the Act) David Whyte (Mr
Whyte) be appointed as:

(a) areceiver of the property of the Equititrust Income Fund (EIF); and

(b) a receiver of the property of the Eduititrust Priority Class Income Fund (EPCIF).
2. Pursuant to s.601NF(2) of the Act David Whyte (Mr Whyte) be appointed as:

(a) areceiver of the property of the Equititrust lncorﬁe Fund (EIF); and

{b) a receiver of the property of the Equititrust Priority Class Income Fund (EPCIF).

Australian Securities & Investments Commission
Hugh Copley, Litigation Counsel

Level 20, 240 Queen Street, Brisbane Qid 4000
Tel: (07) 3867 4700

Fax: (07) 3867 4725

- Ref: KRodgers (11-40025)




3. Pursuant to s.1101B(1) of the Act, Mr Whyte have, in relation to the property for which he is
-appointed receiver pursuant to Order 1 above, the powers set out in 5.420 of the Act in
addition to the powers set out in 5.1101B(8)(a) to (c) of the Act.

4. Pursuant to 5.601NF(2) of the Act, Mr Whyte have, in relation to the property for which he is
appointed receiver pursuant to Order 2 above, the powers set out in 5.420 of the Act and the
powers set out in s. 1101B(8)(a) to (c) of the Act.

5. Pursuant to 5.1101B(1) of the Act, Mr Whyte in respect of the appointment made in Order 1
above

(a) be indemnified out of the assets of the EIF in respect of any proper expenses or
costs incurred in acting as receiver of the property of the EIF;

(b) be indemnified out of the assets of the EIF in respect of any proper expenses or
costs incurred in acting as receiver of the property of the EPCIF;

(c).be entitled to claim remuneration in respect of the time spent by him and by any
servants or agents of BDO who perform work in the receivership of the property of
the EIF at rates and amounts fo be approved by the Court and be indemnified out of
the assets of the EIF in respect of such remuneration;

(d) be entitled to claim remuneration in respect of the time spent by him and by any
servants or agents of BDO who perform work in the receivership of the property of
the EPCIF at rates and amounts to be approved by the Court and be indemnified out
of the assets of the EPCIF in respect of such remuneration.

6. Pursuant to s.601NF(2) of the Act, Mr Whyte in respect of the appointment made in Order 2
' above:

(a) be indemnified out of the assets of the EIF in respect of any proper expenses or
costs incurred in acting as receiver of the property of the EIF;

(b) be indemnified out of the assets of the EIF in respect of any proper expenses or
costs incurred in acting as receiver of the property of the EPCIF;

(c) be entitled to claim remuneration in respect of the time spent by him and by any
servants or agents of BDO who perform work in the receivership of the property of
the EIF at rates and amounts to be approved by the Court and be indemnified out of
- the assets of the EIF in respect of such remuneration;

(d) be entitled to claim remuneration in respect of the time spent by him and by any
servants or agents of BDO who perform work in the receivership of the property of
the EPCIF at rates and amounts to be approved by the Court and be indemnified out
of the assets of the EPCIF in respect of suich remuneration.

7. That nothing in this Order prejudices the rights of the National Australia Bank Limited,
Commonwealth Bank of Australia Limited or Bank of Scotland International Ltd, pursuant to
any securities any of them hold over Equititrust Ltd or the property of the EIF.




8. That by 4pm on Thursday 24 November 2011, Equititrust Ltd publish on its website
(www.equititrust.com.au), in pdf form, by way of notice to its members of the EIF and EPCIF
a copy of this Order, which publication shall be sufficient notice to members of the EIF and
EPCIF of this Order. . :

9. That the parties appearing on this application, save for ASIC, be paid their costs of and
incidental to this Application, to be assessed on the standarq basis, out of the EIF.

10. There be general liberty to apply to any person affected by these Orders, including liberty to
apply for further directions in accordance with s.801NF(2) of the Act. ’
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PROCEEDING: .
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DELIVERED AT:
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JUDGE:
ORDERS:

CATCHWORDS:

Re Equititrust Ltd [2011] QSC 353

EQUITITRUST LTD

ACN 061 383 944

(applicant)

\4

THE MEMBERS OF THE EQUITITRUST INCOME
FUND AND THE EQUITITRUST PRIORITY CLASS
INCOME FUND '

(respondents) :

BS 10478 of 2011

Trial Division

Originating Application

Supreme Court at Brisbane

23 November 2011
Brisbane

21 and 23 November 2011
Applegarth J |

Orders for two registered schemes to be wound up
pursuant to s 601ND of the Corporations Act 2001 (Cth),
for the appointment of a person to take responsibility for
ensuring that each registered scheme is wound up and for
the same person to be appointed as a receiver of the
property of each scheme.

CORPORATIONS — MANAGED INVESTMENTS —
WINDING UP — where company applied to Court for the
winding up of two registered schemes of which it was the
responsible entity and for the appointment of a temporary
responsible entity — where circumstances of urgency exist due
to impending lapse of insurance for officers of company —
where directors indicated that they would resign upon lapse
of insurance — where the administration of the schemes had
broken down and the schemes’ purposes could no longer be
accomplished — where the company was in breach of the
Corporations Act 2001 (Cth) and of conditions of its financial
services licence — whether the Court had jurisdiction to
appoint a temporary responsible entity — whether the Court
should order the winding up of the schemes — whether the
Court should appoint a receiver to the property of each
scheme o



(1

COUNSEL:

SOLICITORS:

Corpbrations Act 2001 (Cth) s 601FA, s 601FN, s 601FP,

60IND, s 60INF, s 1101B

Australian Securities and Investments Commission v
Knightsbridge Managed Funds Ltd [2001] WASC 339 cited
Capelli v Shepard (2010) 264 ALR 167; [2010] VSCA 2
cited

Re Crust ‘N’ Crumb Bakers (Wholesale) Pty Ltd [1992] 2 Qd
R 76 cited _

Joye v. Beach Petroleum N.L. (1996) 67 FCR 275 cited
Mier v FN Management Pty Ltd [2006] 1 Qd R 339; [2005]
QCA 408 discussed

Re PWL Ltd; Ex parte PWL Ltd (formerly Palandri Wlnes
Ltd) (No 2) [2008] WASC 232 cited

Re Rubicon Asset Management Ltd (2009) 74 ACSR 346;
[2009] NSWSC 1068 discussed

Re.Stacks Managed Investments Ltd (2005) 219 ALR 532;
[2005] NSWSC 753 discussed

Westfield Management Ltd v AMP Capital Nominees Ltd
[2011] NSWSC 1015 cited

Yunghanns v Candoora No. 19 sz Ltd (No 2) (2000) 35
ACSR 34; [2000] VSC 300 cited

P L O’Shea SC and J W Peden for the applicant

A S Martin SC and G M Drew for certain members

D R W Tucker (solicitor) for a member, Tucker SF Pty Ltd
T P Sullivan SC and S R R Cooper for the Australian
Securities and Investments Commission intervening

D D Keane instructed directly by Lion Advantage Ltd, an
applicant for appointment as a temporary responsible entity
(21 November 2011)

J W Peden for the applicant and Mr Mark Mclvor (23
November 2011)

Nyst Lawyers for the applicant

Piper Alderman for certain members

Tucker & Cowen for Tucker SF Pty Ltd

Australian Securities and Investments Commlsswn for the
intervener

Nyst Lawyers for Mr Mark Mclvor (23 November 2011)

On Monday, 21 November 2011 I made certain orders following a hearing which
was held on short notice and in circumstances of urgency. These are my reasons for

making those orders.

The circumstances of urgency included the fact that two

insurance . policies covering officers of Equititrust Ltd (the company) were due to
expire at 3.00 pm that day. They were unlikely to be renewed and alternative
insurance could not be sourced. In those circumstances, the recently-appointed
directors of the company were not prepared to remain on the board and proposed to
resign shortly before 3.00 pm.



(2]

Bl

(4]

By an originating application filed on 15 November 2011 the company sought the
following two orders:

“l. The Equititfust Income Fund be wound up pursuant to section
601ND of the Corporations-Act (Cth) 2001;

2. The Equititrust Priority Class Income Fund be wound up
pursuant to section 601ND of the Corporations Act (Cth)
2001.”

It also sought an order pursuant to s 601FN of the Corporations Act (Cth) 2001 (“the
Act”) that:

“Equititrust Limited be replaced as the Responsible Entity of the
Equititrust Income Fund and the Equititrust Priority Class Income-
Fund (‘Funds’) by a temporary Responsible Entity, with that entity to
wind-up the Funds and take steps to call a meeting of members to
ratify its appointment”,

The company also sought an order pursuant to s 601NF that a committee consisting
of Mr Jeff McDermid, Mr Paul Vincent and Mr Nick Combis be appointed to take
responsibility for ensuring that the funds are wound up in accordance with their
constitutions and that appropriate directions be made to effect that winding up.

Upon the hearing of the application the .company initially sought only an order
pursuant to s 601FN of the Act that it be replaced as the responsible entity' of the
two funds. However, it submitted that if I did not appoint a temporary responsible
entity to replace it, I should order that the funds be wound up.

The Australian Securities and Investments Commission (ASIC) intervened in the
proceeding and made an oral application for the appointment of a receiver to the
funds pursuant to s 1101B of the Act.

The application for the appointment of a temporary responsible entity

(5]

(6]

(7]

There was a jurisdictional impediment to the making of an order under s 601FN for
the appointment of a temporary responsible entity. That section entitles ASIC or a
member of a registered scheme to apply to the Court for the appointment of a
temporary responsible entity of a scheme under s 601FP if the scheme “does not
have a responsible entity that meets the requirements of s 601FA”. Section 601FA
requires the responsible entity of a registered scheme to be a public company that
holds an Australian financial services licence authorising it to operate a managed
investment scheme. At the time of the company’s application and at the time of the -
hearing it met both of these requirements. The fact that it was in breach of the terms
of its financial services licence and faced the prospect of having that licence
terminated or suspended did not alter the fact that it still held its licence.

This jurisdictional impediment was, in part, the result of the company seeking from
ASIC and obtaining an adjournment until 22 November 2011 of a hearing to show
cause why its licence should not be terminated.

Counsel for ASIC helpfully drew my attention to Regulation 5C.2.02 of the
Corporations Regulations 2001 (Cth), although the company did not make any



[9]

application under that regulation. For the reasons given by ASIC, it is questionable
whether that regulation provides a scurce of power for the Court to appoint a
temporary responsible entity other than in the circumstances provided for in
s 601FL or s 601FN.

In the result, the Court’s power to appoint a temporary responsible entity upon an
application under s 601FN was not invoked.

This makes it unnecessary to address the question of whether the appointment of a
temporary responsible entity was in the interests of the members, and a contentious
issue as to whether the replacement of the company by such an entity would result
in a reconversion of subordinated units held by the company in its own right, and a
decrease in the value of units held by other members.

The application iunder s 601ND to wind up the funds

[10]

(1]

[12]

[13]

[14]

The company submitted that if I did not appoint a temporary responsible entity to
replace it as the responsible entity for each fund, then I should make the orders
sought in paragraphs 1 and 2 of its originating application for each of the funds to
be wound up pursuant to s 601ND. ASIC supported this application. So did a
member of the Equititrust Income Fund, Tucker SF Pty Ltd.. The only opposition to

making orders under s 601ND came from seven members for whom Mr Martin SC

and Mr Drew of counsel appeared. The basis for that opposition was to enable
members to call a meeting and fo vote upon a proposal to wind up the Income Fund
pursuant to s 601NB of the Act.

It is necessary to outline certain factual matters by way of background to explain
why I reached the conclusion that it was just and equitable to make an order
directing the responsible entity to wind up each fund, and why I considered that
such an order should be made promptly rather than delayed for some uncertain
period to allow the members to vote on a resolution to wind up the Income Fund.

The company is the responsible entity of three managed schemes, two of which are
registered. The third, being the Equititrust Premium Fund (“EPF”), is not registered
and is not required to be registered under the Act. The two registered managed
investment schemes are known as the Equititrust Income Fund (“EIF”) and the
Equititrust Priority Class Income Fund (“EPCIF”). The EIF has some 1,400
members and net assets in excess of $100,000,000. The EPCIF has only five
members, all apparently associated with the company’s sole sharcholder,
Mr Mclvor. EPCIF holds 13,636,478 units in the EPF.

As its name suggests, the EIF was intended to be an “income fund” which provided
monthly interest payments on most investments and the redemption of capital.
Where a member invests for a period of 12 months the entitlement to redemption
arises on the anniversary of the allotment of units after a request is made to redeem.
The fund no longer achieves its purposes. The fund has been frozen since October
2008 in that no redemptions of units have been permitted since then. Since April
2011 the fund has ceased paying interest to members.

The company was beset by discord between directors and the company’s sole
shareholder, Mr MclIvor, during 2011. It is unnecessary to describe fully the nature
of the discord. An application was brought by the superannuation fund of a former
director, Mr Tucker, seeking an order for the winding up of the EIF. The

10



[16]

[17]

application was adjourned on the basis of certain undertakings, given by Mr Mclvor
to the Court, not to seek to appoint any new director or remove any existing director
from the board of the company without giving notice to the existing board and to
ASIC, and seeking leave of the Court. These undertakings were given on 27
October 2011 in circumstances in which the company had been placed in the hands
of a newly appointed board of directors. The newly appointed board comprised Mr
Paul Vincent, Mr Jeff McDermid, Mr Troy Bingham and Mr Warwick Powell. Mr
Vincent is a Fellow of the Institute of Chartered Accountants, and has 30 years
experience as a Chartered Accountant. He and his fellow directors familiarised
themselves with the operations of the company and considered how the funds might
best be wound up. The new board considered the best realisation strategies.

On 12 October 2011 a differently constituted board had unanimously resolved:

(a) that Equititrust Limited as the responsible entity of the Equititrust Income
Fund considers that the purpose of the Equititrust Income Fund cannot be
accomplished (within the meaning of s 601NC(1) of the Corporations Act).

(b) that Equititrust Limited as responsible entity of the Equititrust Income Fund
take steps to wind up the Equititrust Income Fund within the meaning of
s 601NC(1) and in accordance with its constitution.

(c) that the chief executive officer prepare notices to give to members of the
schéme and to ASIC in accordance with s 601NC(2) of the Corporations Act.

A similar resolution was passed the same day in respect of the EPCIF, namely that
its purpose cannot be accomplished and that it should be wound up.

The new board would have preferred to continue with the process of winding up
that had been instigated, being a process provided for under s 601NC of the Act.
However, the expiry and non-renewal of insurance policies on 21 November 2011
prompted them to have the company apply for winding up orders pursuant to
s 601ND.

Mr Vincent, in an affidavit sworn on 18 November 2011, assessed the approximate

financial position of the company as at 31 October 2011 as follows:

“a. ETL [Equ1t1trust Ltd] has assets in its own rlght worth
approximately $26,498,000;

b. ETL has liabilities in its own right in the approximate sum of
$26,470,000;

c.  ETL has assets that it holds for the ETF in the approximate sum
of $120 million; .

d. ETL has liabilities in its capacity as responsible entity for the
EIF in the approximate sum of $9 million;

e.  ETL has therefore net assets in the EIF in the approximate sum
of $111 million;
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f.  ETL has liabilities in its capac1ty as Respon51ble Entlty for EPF
in the approximate sum of $12.5 million;

g.  ETL has assets that it holds for the EPF of approximately $13
million; .

h.  ETL has therefore net assets 1n the EPF in the approximate sum
of $0.5 million.”

The company has borrowings on its own behalf and also on behalf of the funds.
The secured lenders include the Commonwealth Bank, the National Australia Bank
and the Bank of Scotland International. The borrowings are secured by various real
property mortgages and charges over assets of the company in its own right and also
over assets of the funds.” The total borrowings are approximately $17 million, owed
by EIF as to $9 million and by EPF (the unregulated fund) as to $8 million. The
company’s assets and liabilities are more fully summarised in Mr Vincent’s
affidavit sworn on 18 November 2011. That affidavit was supplemented by an
affidavit sworn on 21 November 2011 which corrected paragraph 6 of the earlier
affidavit by stating that the company in its capacity as responsible entity for the
EPCIF holds 13,636,478 units in the EPF.

Importantly for present purposes, according to Mr Vincent’s assessment the EIF has
net assets of about $111 million.

Based upon his work as a director since his appointment, Mr Vincent was “clearly
of the view that the Funds should be wound up”. His reasons were summarised as
follows:

“a. the Funds have been frozen since October 2008, in that no
redemptions of units have been permitted since then;

b.  since April 2011, the Funds have ceased paying interest on the
units to members of the Funds; .

c.  the disharmony between Mr Tucker and Mr Kennedy on the
one hand and Mr Mclvor on the other hand over the past 12
months or so, as more fully described in the affidavits of Mr
Tucker, Mr Kennedy and Mr Mclvor filed in BS9534/2011, has
destabilised the Funds to such a degree that it is extremely
unlikely that the Funds could regain the possibility of resuming
trading;

d.  the vast majority of the loans owed to ETL as responsible entity
for the EIF are in default and require intensive management so
as to maximise the value realisable form those loans;

¢. as indicated in paragraph 8 of my earlier affidavit, I have
received widespread support from members for the winding up
and no objections. I am aware of an indication, by
correspondence from Piper Alderman as solicitors for a number
of members who have mooted a potential class action against
ETL and its former directors, that there may be some opposition
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251

to the winding up, but I have not yet seen the details of any
such opposition and am accordingly unable to comment on the
reasons for such opposition; and

f. agaihst this background, it is clear to me that the purpose for
which each of the EIF and EPCIF were established can not be
accomplished.”

Mr Vincent and his fellow directors reached the conclusion that it is in the best
interests of members of the EIF and the EPCIF that each fund be wound up
forthwith.

It is unnecessary to canvass the board’s preference for the appointment of a
temporary responsible entity pursuant to s 601FP to enable the winding up to
proceed subject to oversight by a committee. Mr Vincent’s affidavit indicated that
if a responsible entity was not able to be appointed to replace the company as the
responsible entity by Monday, 21 November 2011, then the board recommended
that an independent insolvency practitioner be appointed to wind up each fund in
accordance with the provisions of its constitution.

The assessment by Mr Vincent and his fellow-directors of what is in the best
interests of members of each fund was undertaken in difficult circumstances. I
accepted the considered view of the new board that it was in the best interests of
members of each fund that each fund be wound up forthwith.

| As noted, the only opposition to such an order was advanced by counsel on behalf

of a small number of members who, according to their Notice of Appearance, hold
units in the EIF totalling $2,433,743.11. Those members also obtained leave to file
an application seeking a variety of orders including a declaration that certain notices

given pursuant to s 60INC of the Act were invalid and an order pursuant to

s 252E(1) of the Act that a meeting of the members of the EIF be called to consider
and vote on an extraordinary resolution directing the responsible entity to wind up
the EIF. I took into account the submissions made on behalf of these members as to
the desirability of allowing the members to meet and consider a resolution to wind
up the EIF. I was not in a position to make any assessment of the merit of a
submission made by Mr Tucker to the effect that the opposition to an order to wind
up the funds forthwith was to achieve some collateral advantage in connection with
foreshadowed proceedings against the company and its former officers. I declined
these members’ application to adjourn the company’s application and decided to
make orders directing that each fund be wound up pursuant to s 60IND because
such a course appeared to be in the best interests of members of the funds. Any
advantage in allowing the members to vote on a resolution to wind up the EIF at a
yet-to-be convened meeting at some uncertain future date was outweighed by the
disadvantages associated with delaying orders for the winding up of each fund.

In addition to the matters supporting a winding up forthwith identified by Mr
Vincent is the fact that the board intended to resign prior to 3.00 pm on Monday, 21
November 2011 in the event that the company was unable to obtain insurance
coverage. Such a course would leave the company without directors unless and
until Mr Mclvor obtained a release from the undertakings given in relation to the
appointment of directors. There is evidence from former directors of the company
that Mr McIvor does not wish the company to properly pursue a winding up of the
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funds. There was no proposal for directors who were independent of Mr McIvor to
be appointed as directors. The task of winding up the funds, including the recovery
of loans upon which there has been default, should be undertaken by an independent
person who is appointed pursuant to s 601NF to take responsibility for ensuring that
each fund is wound up in accordance with its constitution, and any orders made
under subsection 601NF(2).

Part 5C.9 of the Act creates a framework for the winding up of registered schemes.
In general terms, a registered scheme may be wound up:

(a) asrequired by the scheme’s constitution pursuant to s 601NA;

(b) at the direction of members after a members’ meeting to consider and vote on
an extraordinary resolution directing the responsible entity to wind up the
scheme, as envisaged by s 601NB;

() pursuant to s 60INC, if the scheme’s purpose is either accomplished or
cannot be accomplished after the responsible entity gives members of the
scheme and ASIC the written notice provided for in s 601NC(2) and if no
meeting is called within 28 days of the responsible entlty giving the notice to
the members;

(d) pursuant to s 60IND, by order of the Court either on the ground that the
Court thinks that it is just and equitable to make an order directing the
responsible entity to wind up the scheme or because of an unsatisfied
judgment against- the responsible entity in its capacity as the scheme s
responsible entity.

The company resolved in accordance with s 601NC that the funds should be wound
up. Winding up under s 601NC could not commence until 25 November 2011 at
the earliest, being 28 days after certain notices were given to members. However, a
number of members requested a meeting of members to consider the proposed
winding up of the EIF and to vote on an extraordinary resolutlon directing that the
fund be wound up pursuant to's 601NB of the Act. :

In short, the company’s proposal that the funds be wound up pursuant to s 601NC
had been overtaken by events, and such a winding up would not commence until
some uncertain future date, depending upon the calling of a meeting and the validity
of certain notices. A winding up at the direction of members in accordance with s
60INB could not commence until the calling of a members’ meeting to consider
and vote on such a resolution. The date upon which such a meeting would occur
was uncertain and the pending resignation of directors made uncertain the means by
which such a meeting would be held. All parties, including ASIC, appeared to
agree that the funds should be wound up. I was not persuaded that there was any
particular advantage to the members of the fund by a delay in the commencement of
the winding up of the funds. The circumstances that had arisen by 21 November
2011 made it appropriate to direct that each fund be wound up forthwith.

Section 60IND(1)(a) authorises the Court to order that the responsible entity of a
registered scheme wind up the scheme if the Court thinks it is “just and equitable to
make the order”. The principles concerning the winding up of companies on the
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| jusf and equitable ground inform the application of this provision.! A registered

scheme may be wound up on the just and _equitable ground because the
administration and original arrangement have broken down.” The Court may wind
up a registered scheme on the just and equitable ground if it is in the public interest
to do so.’

The evidence before me, particularly Mr. Vincent’s evidence, and the parties’
submissions persuaded me that it was just and equitable to make orders directing the
applicant, as responsible entity, to wind up each fund. The principal reasons for that
conclusion are those contained in Mr Vincent’s affidavit and which I have earlier
quoted. They may be summarised as follows:

(@ The administration of the funds has broken down and the funds’ purposes
cannot be accomphshed

(b) Repayments to investors have been frozen since October 2008 and the funds
ceased making monthly interest payments to members on 1 April 2011;

(c) Disharmony and disputes between members of the board of the company and
Mr Mclvor prior to the recent -appointment of new board members
destabilised the administration of the funds with. the result that it is extremely
unlikely that the funds could resume trading;

(d) The vast majority of the loans owed to the company as responsible entity for
the EIF are in default and require proper management so as to maximise the
realisation of funds for the benefit of members;

(e) The company is in breach of the conditions of its Australian financial services
licence, including by a failure to lodge audited accounts, and the company
was also likely to be in breach of the conditions of its licence upon the expiry
of necessary insurance coverage;, :

(f) The members of the recently appointed board were due to résigh prior to
3.00 pm on 21 November 2011, whereupon the proper administration of the
funds would be jeopardised;

(g) The appointment of an independent person to take responsibility for ensuring
that each fund is wound up in accordance with its constitution and any orders
made under subsection 60INF(2) appears to be in the best interests of
members of each fund;

(h) The winding up of the EIF appears to have received widespread support from
members, and no member contended that the funds should not be wound up.

Capelli v Shepard (2010) 264 ALR 167 at 190, [2010] VSCA 2 at [104]; Westfield Management Lid
v AMP Capital Nominees Ltd [2011] NSWSC 1015 at [124]; Re PWL Ltd; Ex parte PWL Ltd
(formerly Palandri Wines Ltd) (No 2) [2008] WASC 232 at [44].

Capelli v Shepard (2010) 264 ALR 167 at 186, [2010] VSCA 2 at [861]; Australian Securities and
Investments Commission v Knightsbridge Managed Funds Ltd [2001] WASC 339 at [63].
Australian Securities and Investments Commission v Knightsbridge Managed Funds Ltd [2001]
WASC 339 at [64]; Re Rubicon Asset Management Ltd (2009) 74 ACSR 346 at 351, [2009] NSWSC
1068 at [23].
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For these reasons, I made orders on the afternoon of Monday, 21 November 2011
pursuant to s 60IND of the Act that:

(a) Equititrust Limited ACN 061 383 944 be directed to wind up the
Equititrust Income Fund ARSN 089 079 854, established by Deed Poll
dated 9 August 1999; and

(b)  Equititrust Limited ACN 061 383 944 be directed to wind up the
Equititrust Priority Class Income Fund ARSN 089 079 729 established
by Deed Poll dated 9 August 1999. '

Appointment of a person to take responsibility for the winding up of the funds

[32]

[33]

Section 601ND empowers the Court, by order, to direct the responsible entity to
wind up the scheme. Section 601NE provides that the responsible entity must
ensure that the scheme is wound up in accordance with its constitution and any
orders under subsection 601NF(2) if, among other things, the Court makes an order

* directing it to wind up the scheme. Section 601NF provides:

“601NF Other orders about winding up |

(1) The Court may, by order, appoint a person to take responsibility

. for ensuring a registered scheme is wound up in accordance

with its constitution and any orders under subsection (2) if the

Court thinks it necessary to do so (including for the reason that

the responsible entity has ceased to exist or is not properly
discharging its obligations in relation to the winding up).

(2) The Court may, by order, give directions about how a registered
scheme is to be wound up if the Court thinks it necessary to do
so (including for the reason that the provisions in the scheme’s
constitution are inadequate or impracticable).

3) An ordér under subsection (1) or (2) may be made on the
application of

(a) the responsible entity; or

(b) a director of the responsible entity; or
(c) a member of the scheme; or

(d) ASIC.”

In the circumstances that presented themselves on 21 November 2011, including the
jurisdictional impediment to the appointment of a temporary responsible entity
pursuant to s 601FN and the pending resignation of recently appointed members of
the company’s board, I considered it necessary to appoint a person to take
responsibility for ensuring that each fund was wound up in accordance with its
constitution and any orders made under subsection 601NF(2). No party argued
against such a course. The pending resignation of the company’s directors made it
necessary to appoint an independent person to take responsibility to wind up each
fund. The parties accepted that an independent insolvency practitioner be appointed
to wind up each fund. Different persons had indicated their preparedness to be
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appointed. After hearing submissions I decided to appoint Mr David Whyte, who is
an experienced insolvency practitioner.

Powers conferred by s 601NF

[34]

Given the time constraints that applied in hearing the application and making

appropriate orders on Monday, 21 November 2011, I was not in a position fully to ,

consider that day the extent of the powers conferred upon Mr Whyte by virtue of his
appointment to take responsibility for ensuring that each fund is wound up in
accordance with its constitution, and the extent of the Court’s power to make orders
pursuant to s 601NF(2) to facilitate the performance of his responsibility to ensure
that each fund is wound up in accordance with its constitution. Having heard
submissions, my provisional view was that orders might be made pursuant to
s 60INF(2) directing that Mr Whyte act as a receiver of the property held by the
company as:

(a) responsible entity of the EIF; and

(b) responsible entity of the EPCIF

However, I deferred making any orders pursuant to s 601NF in this regard so that I
might consider relevant authorities concerning the power to make such orders
pursuant to s 601NF.

Appointment of a receiver pursuant to s 1101B of the Act

[35]

Soon after the commencement of the hearing on 21 November 2011, ASIC made an
oral application pursuant to s 1101B of the Act for an order appointing a receiver of
the property of each fund. The evidence and submissions indicated that the
company had contravened the Act and one condition of its Australian financial
services licence, and that upon the expiry of its insurance coverage would have
confravened another condition. In the circumstances that I have earlier related
concerning the need to appoint a person to take responsibility for ensuring that the
funds were wound up, and in the absence of a specific order that Mr Whyte act as a
receiver of the property of each fund, I made an interim order under s 1101B
‘appointing him: '

(a) areceiver of the property of EIF; and

(b) areceiver of the property of EPCIF

until 4.00 pm on Wednesday, 23 November 2011 or further earlier order. I was
satisfied that such an order would not unfairly prejudice any person, and that such an
order was in the interests of the members of each fund.

Further orders

[36]

I have now had an opportunity to consider whether in lieu of a further order
pursuant to s’ 1101B, or in addition to an order made under that section,
Mr Whyte should be ordered pursuant to s 601NF to act as-a receiver of the property
of each fund and whether an order should be made as to the powers which he has to
act as receiver.

1
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I have set out the text of s 60INF above. The exercise of the power to appoint a
person to take responsibility for ensuring a registered scheme is wound up in
accordance with its constitution and any orders made under subsection 601NF(2)
may arise for consideration in a wide variety of circumstances. For example, the
originating application in this matter envisaged the appointment pursuant to
s 60INF of a capable and competent temporary responsible entity pursuant to
s 60INF to wind up the funds and for a committee consisting of Mr McDermid,
Mr Vincent and a partner of Mr Vincent to be appointed to s 601NF to oversee the
winding up. In other circumstances a responsible entity will not exist or will not be
capable of winding up the registered scheme under the oversight of a person
appointed pursuant to s 60INF. Section 601NF(1) contemplates such situations.
One such situation is where the responsible entity “has ceased to exist”. As ASIC
submits, in such a case, unless a person appointed under s 601NF is empowered to
deal with the assets of the scheme, that person will have no means to effect the
winding up and the appointment would be rendered meaningless..

The terms of s 601NF(1) by which the Court may, by order, appoint a person “to
take responsibility for ensuring” a registered scheme is wound up may be thought to
necessarily carry with the appointment the authority to do such things as are
necessary to wind up the registered scheme in accordance with its constitution and
any orders made under subsection (2). McPlierson SPJ (as his Honour then ‘was) in
Re Crust ‘N’ Crumb Bakers (Wholesale) Pty Ltd" stated that: -

“Winding up is a process that consists of collecting the assets,
realising and reducing them to money, dealing with proofs of
creditors by admitting or rejecting them, and distributing the net
proceeds, after providing for costs and expenses, to the persons
entitled.”

This statement has been approved by the Court of Appeal in Mier v FN Management
Pty Ltd’ and by the Full Court of the Federal Court in Joye v Beach Petroleum N.L.°
Accordingly, an appointment pursuant to s 601NF may be said itself to authorise the
appointed person to cause assets to be collected, realised and other steps taken so as
to wind up the scheme in accordance with its constitution and any orders made
under s 60INF(2). In general terms, the constitution of the EIF provides for the
winding up to involve the conversion of the funds’ assets to money and, after the
payment of debts, the payment to members in proportion to the amount of the
members’ interests in the scheme.

Depending upon the circumstances of a particular case, the responsibility for
ensuring that a registered scheme is wound up may involve the appointed person
ensuring that the responsible entity undertakes these kind of tasks. In other
circumstances, for example, because the responsible entity has ceased to exist or is
incapable of doing these tasks, the appointed person may need to undertake them or
engage someone else to do so. :

The nature and extent of the powers which s 601NF confers upon an appointed
person by virtue of his or her appointment is not clear from the terms of the statute.

. The matter is not clarified or illuminated by the Explanatory Memorandum to the

[1992] 2 Qd R 76 at 78.

[2006] 1 Qd R 339 at 347, [2005] QCA 408 at [15].
(1996) 67 FCR 275 at 287, 290.
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Managed Investments Bill 1997 (Cth) which simply stated in respect of proposed s
601NF (which is in identical terms to s 601NF as enacted) that:

“The Court may make other such orders as it sees fit.”

But the section, as enacted, is not in such simple terms. Instead, it provides for the

appointment of a person pursuant to s 60INF(1), and goes on to provide that the -

Court may “by order” give directions about how a registered scheme is to be wound
up 1if the Court thinks it necessary to do so. I note that subsection 601NF(2) is not
simply a power to give directions.” It contemplates the Court making orders, not
simply directions. The orders that might be made under s 60INF(2) are not
confined to directions about winding up the scheme in accordance with its
constitution. The section does not specify all of the circumstances under which it
may be necessary to give directions, but the circumstances include the fact that the
provisions in the scheme’s constitution are inadequate or impracticable.

The terms of s 601NF might be contrasted with the terms of s 601EE(2) in respect
of unregistered managed investment schemes. Section 601EE(2) provides in such a
case that the Court may make “any orders it considers appropriate for the winding
up of the scheme.” '

In Re Stacks Managed Investments Ltd,® White J compared s 601NF(2) with
s 601EE(2) and considered the authorities in relation to s 601EE(2). Section
601EE(2) was said to empower the Court “to fashion the winding-up process.”” By
contrast, s 601NF(2) gave power to make directions about how a registered scheme
is to be wound up, where the winding up may already be on foot and should be
provided for by the scheme’s constitution.

In that matter the plaintiff wished to have insolvency practitioners appointed as
persons to take responsibility for ensuring that the scheme was wound up. The
plaintiff sought the conferral of a wide range of powers on such persons. These
included the power to conduct examinations in the same way that liquidators of
companies have those powers. White J observed that the plaintiff had adapted the
provisions of the Corporations Act dealing with the winding up of companies to the
circumstances of the scheme. The plaintiff contended that powers could be
conferred on the responsible persons, obligations imposed on third parties, and
rights of creditors restricted to bring the winding up of the scheme into line with the
winding up of companies.'® His Honour observed that Part 5C.9 provides for the
winding up of a registered scheme in accordance with its constitution and any order
the Court might make under s 601NF(2). Where the scheme is a trust, what is
envisaged by the winding up of a scheme is the realisation of its property, the
payment by the responsible entity of liabilities incurred on behalf of the scheme or
the retention by it of funds with which to meet its liabilities, the ascertainment of the
members’ entitlements, and the distribution of the trust assets to the members in

~accordance with their entitlements.’ The winding up of a trust was said to be quite

a different thing from winding up a company, with the liquidation of a company
being a matter governed by statute. His Honour observed that none of the detailed

cf. the power of a Court to give directions.under a provision such as the Trusts Act 1973, s 96 (Qld)
(2005) 219 ALR 532, [2005] NSWSC 753.

Ibid at 541, [37].

-Ibid at 537, [19].

Ibid at 542, [42].
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provisions of the Corporations Act that relate to the liquidation of a company
applied to the winding up of a scheme.

The facts of that case are materially different to this proceeding. The plaintiff in
that case sought the appointment of registered liquidators to provide the expertise
which the plaintiff did not have in handling administrations. White J observed that
the responsible entity was entitled under s 601FB to appoint those persons as its
agents, or otherwise engage those persons, to do what the plaintiff was authorised to

~ do in connection with the scheme. There was no necessity for an order under

s 601NF(1). His Honour observed that such an order might be necessary if the
plaintiff were failing in its duty to wind up the scheme, but there was no suggestion
of that.

As to the proper scope for orders to be made under s 601NF(2), White J noted that
the power was limited to giving directions about “how a registered scheme is to be
wound up”. It did not authorise the Court “to confer additional powers upon a
responsible entity to which third parties would be made subject, or to interfere with
the rights which third parties would otherwise enjoy.”'?> His Honour went on to
conclude that Parliament deliberately did not apply the regime for the winding up of
companies to the winding up of registered schemes and that he did not read the
power to give directions in s 601NF(2) “in the wide way for which the plaintiff
contends as, in effect, permitting the court, by order, to impose a new legislative
regime on the winding up of a partlcular scheme, and thereby affecting the rights of
and imposing duties on third parties.”’® I respectfully agree with these conclusions.

It is necessary, however, for me to consider whether s 601NF authorises the making
of orders which are of a different kind.

In. Re Rubicon Asset Management Ltd,'* McDougall J was likewise concerned with
the scope of the power to make orders pursuant to s 601NF(2). The matter in issue
was a direction that the costs of winding up be borne by the responsible entity. The
power to give such a direction was found to exist. The direction was not one which
would take away any right that a third party had, or would subject a third party to
any form of compulsory process for production of documents or examination. The
order sought by the plaintiffs in that case was made. McDougall J noted that in Re
Stacks Managed Investments White J gave as an example of what was authorised by
s 60INF(2) “the making of directions of a kind which would be made in an
administration suit for the purpose of settling the entitlements of members”.
McDougall J stated that White J was not intending to give an exhaustive account of
the width of the statutory power. Like McDougall J and White J, I do not propose
to canvass the full extent of the power to give directions under s 601NF(2). My
present concern is whether s 601NF authorises the Court by order to give a direction
about how a registered scheme is to be wound up. by giving a direction that the
person to take responsibility for ensuring that the registered scheme is wound up has
the power to act as a receiver of the property held by the company as responsible

-entity of the fund.

Ibid at 544, [52].
Tbid at 545, [55].
(2009) 74 ACSR 346, [2009] NSWSC 1068.
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In Mier v FN Management Pty Ltd"’, Keane JA (as his Honour then was, and with
whom McMurdo P and Douglas J agreed) was concerned with the power conferred
by s 601EE(2) in relation to the getting in, realisation and distribution of the
property of an unregistered managed investment scheme. - Because the Act did not
explicitly lay down a method for the winding up of an unregistered scheme,
Keane JA stated that it must be assumed that, in general, the Court would be guided
by analogies with the law relating to the winding up of companies, partnerships and
trusts when deciding on the appropriate procedure for the winding up of a scheme.
His Honour went on to observe that the best analogy might be thought to be the
winding up procedure applicable to a registered scheme and continued:

“Unfortunately for present purposes, the Act, beyond directing that a
registered scheme be wound up in accordance with its constitution,
also leaves the detail of the winding up of a registered scheme in
the hands of the Court, which may make such orders as it ‘thinks

necessary to do so’.”¢ (emphasis added)

In Capelli v Shepard'’ the Victorian Court of Appeal made a passing comment. in
the context of a submission that the Court might give directions about whether the
scheme property included certain trees. The Court did not think it appropriate to
exercise the power under s 60INF(2) as suggested. Its first reason was that the
question was not in terms raised in the appeal. Its second reason was that the Court
was “pot at all confident that a power such as this might be used to affect rights to
property.” The Court observed that it “may be that ‘directions as to how a
registered scheme is to be wound up’ are limited to procedural rather than
substantive matters.” The Court did not develop this point or attempt to define the
difference between procedural and substantive matters.

I'am not concerned with an application of the kind that White J rejected in Re Stacks

- Managed Investments Ltd. The application does not seek an order that would give

the person appointed pursuant to s 601NF(1) powers in relation to the property of
third parties. The application does not seek to adapt and impose detailed provisions
dealing with the winding up of companies to the circumstances of a registered
scheme. :

I am concerned with a question of whether s 60INF authorises the person who I
have appointed to take responsibility for ensuring the funds are wound up to act as a
receiver of the property of each fund. There may be doubt as to whether the
appointment itself confers such a power. It may be thought necessary to make an

‘order pursuant to' s 601NF(2) directing the appointed person to act as receiver since

such an order is one which gives directions about “how a registered scheme is to be
wound up”. Such an order will be made only if the Court thinks it necessary to do
$0. For example, the occasion to make such an order may arise if the responsible
entity is either unable or unwilling to wind up the scheme, or itself to appoint a
person to collect the property of the scheme, realise it and otherwise undertake the
winding up of the scheme in accordance with its constitution.

I am satisfied that in an appropriate case s 601NF(2) gives the Court power, by
order, to give directions that the person appointed to take responsibility for ensuring

[2006] 1 Qd R 339,[2005] QCA 408. .
Ibid at 348-349, [18] (footnotes omitted).
(2010) 264 ALR 167 at 197, [2010] VSCA 2 at [146].
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a registered scheme is wound up act as a receiver of the property of the scheme.
The Court may exercise the power if it thinks it necessary to do so and one such
circumstance might be if the property of the scheme was in jeopardy because the
responsible entity was unable or unwilling to collect the property, realise it and do
the other things necessary to wind up the scheme.

The present application is concerned with property that is held on trust. The person
that I have appointed pursuant to s 601NF to take responsibility for ensuring that
each fund is wound up in accordance with its constitution is required to ensure that
a trust is wound up, but cannot necessarily rely upon the responsible entity itself to
perform that task. In the analogous situation of a private trust in which trustees fail
to get in trust property, a receiver may be appointed on the application of one of the
trustees or of any beneficiary where the appointment is required for the safety of the
trust property (the basis of the jurisdiction being the jeopardy of that property).'®
The Court may appomt a receiver of trust property where that is necessary for the
well-being of the trust.’® The Court will appoint a receiver of trust property where
that property is in jeopardy through misconduct, waste, 1mpr0per disposition, breach
of a trustee’s duty or the unsuitable character of the trustee.’’ The case in favour of
appointment of a receiver must be a strong one but in assessing the risk to the trust
the Court will apply a qualitative judgment.>! In my view, the exercise of the power
conferred by s 601NF(2) to order that the person who has been appointed to take
responsibility for ensuring that the registered scheme is wound up act as a receiver
of the scheme’s property should be exercised with a similar caution, and only where
a strong case is made out for the need for such an order.

Having now had the opportunity to consider the authorities cited to me at the
hearing on 21 November 2011, I consider that s 601NF(2) provides a source of

power to make an order giving directions that Mr Whyte act as a receiver of the-

property of each fund.

On the morning of Wednesday, 23 November 2011, I heard submissions as to
whether it is appropriate to extend Mr Whyte’s appointment as a receiver pursuant
to s 1101B and to make a similar order pursuant to s 601NF(2). I decided to make
such orders and my reasons for doing so follow.

In this matter the Court has directed the responsible entity, namely the company, to
wind up each scheme. In the circumstances earlier outlined, it was necessary to
appoint an independent person to take responsibility for ensuring that each fund is
wound up in accordance with its constitution and any orders made under subsection
601NF(2).

The appointment of a receiver of the property of each fund pursuant to s 1101B on
ASIC’s application and also pursuant to s 601NF(2) was supported by ASIC, and
the members of the funds for whom Mr Martin SC and Mr Tucker respectively
appeared. On this morning’s hearing it was opposed by the company and by Mr
Mclvor for whom Mr Peden of Counsel appeared. Following the resignation of Mr

Yunghanns v Caﬁdoora‘ No. 19 Pty Ltd (No 2) (2000) 35 ACSR 34 at 47, [2000] VSC 300 at [66];

J.D. Heydon and M.J. Leeming, Jacobs’ Law of Trusts in Australia, 7th ed (Chatswood: LexisNexis
Butterworths, 2006) 4t 625, [2305].

Ibid.

Yunghanns v Candoora No. 19 Pty Ltd (No 2) (2000) 35 ACSR 34 at 52, [2000] VSC 300 at [84].
Ibid.
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Vincent, Mr McDermid, Mr Bingham and Mr Powell at 2.50 pm on Monday, Mr
Mclvor as sole shareholder of the company appointed hlmself his wife Ms Stacey
Mclvor and Mr Ross Honeyman as directors.

Whereas on Monday, 21 November, the company did not oppose the appointment
of Mr Whyte as a receiver of the property of the funds, it now does so. Mr Peden
submitted on its behalf and on behalf of Mr Mclvor that there was no need to
appoint Mr Whyte as a receiver pursuant to s 1101B(1) or s 601NF(2).

ASIC made submissions as to why there was such a need. ASIC’s submissions
were adopted by Mr Martin SC on behalf of the members he represents. Mr Tucker
also supported Mr Whyte’s appointment as a receiver for essentially the same
reasons.

ASIC placed particular reliance upon the affidavits upon which it previously relied,
and on its previous submissions in this proceeding and in proceeding BS9694 of
2011, being a proceeding which it brought against the company. In summary, ASIC
submits that there is no dispute that the company is in breach of a condition of its
Australian financial services licence—that it hold a minimum amount of net
tangible assets (“NTA”)—and has breached provisions of the Act requiring the
company to lodge audited financial reports for each fund and audited reports of its
compliance with the compliance plans for both funds. The affidavit material upon
which ASIC relies, particularly an affidavit of Ms Gentles, and ASIC’s written
submissions detail the circumstances of these breaches.

ASIC was sufficiently concerned by the company’s breaches of its licence and
breaches of sections of the Act that it issued a Notice of Hearing under s 915C of
the Act requiring the company to show cause as to why its licence should not be
cancelled. Prior to that hearing it brought proceedings against the company, as did
Tucker SF Pty Ltd. The material upon which ASIC relied included the matters that
I have earlier addressed, and also identified substantial concerns as to how the
company operated or proposed to operate each fund, the instability of the
company’s board and Mr Mclvor’s ability to change the board of the company at
any time and without notice.

The affidavit of Ms Gentles is a substantial document, and contains material which
justified ASIC’s concern that Mr Mclvor may not deal with the assets of the EIF in
the best interests of members. The material relied upon by ASIC that supported its
concern in this regard included documents that recorded the concerns of the board
of the company in September and October 2011 about Mr Mclvor’s conduct. This
included the then board’s view that Mr McIvor “was responsible for making all of
the current problem loans”. It also included claims that he had demonstrated
extremely poor judgment in recent times (evidenced by emails attached to an
affidavit filed in proceedings brought against the company by a borrower that had
acquired a unit in the EIF and commenced proceedings to wind up the company). It
included the directors’ view that Mr Mclvor had continued to deal on an
unauthorised basis with some borrowers. Mr Mclvor was said to be in ongoing
conflict with the board and senior management and to have made a series of threats
against staff.

Exhibits to Ms Gentles’s affidavit provided evidence from a former chairman, a
former director and a former CEO of the company about the exercise by Mr Mclvor
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of his ability to change the compaﬁy’s personnel and directors without notice and
without consultation.

ASIC sought relief in the proceedings that it brought against the company and
submitted on that occasion that such relief was appropriate in circumstances where:

(a) the company was, by its own admission, in breach of the NTA requlrements
imposed by its licence;

(b) the company had failed, desp1te specific requests by ASIC, to notify ASIC of
its current NTA position;

(c) the company had failed to lodge audited financial reports allowing ASIC to
make an assessment of its financial position;

(d) the company had breached provisions of the Act in failing to lodge audited
financial reports and audited reports of its compliance with compliance plans
for both funds;

(¢) the board of the company had been in a state of upheaval, with Mr McIvor
apparently focused on ways to develop the assets of EIF, rather than simply
proceeding with an orderly winding up.

These matters were said to pose an increased risk that the company might seek to
operate the EIF in a manner which was not in the best interests of members.

On 27 October 2011, Martin J made consent orders in relation to the operation of
the EIF and the EPCIF on ASIC’s application.

In the application brought by Tucker SF Pty Ltd there were many allegations of

misconduct by Mr Mclvor. Mr Mclvor’s affidavit sworn 26 October 2011 stated
. that in respect of Mr Tucker’s numerous allegations against him: '

“I am deliberately not responding to those allegations as I do not
consider them relevant to the present application. My response to
those matters will occur in the fullness of time. By not responding to
them in this affidavit I should not be taken as accepting the
correctness of what Mr Tucker has said.”

I am not in a position to resolve the allegations made by Mr Tucker against Mr

- Mclvor.

[67]

[68]

The concemns raised by ASIC include concerns based upon facts, about which there
is no dispute, relating to the company’s failure to comply with the conditions of its
licence and the requirements of the Act.

Mr Mclvor gave undertakings to the Court on 26 October 2011 that he would not
appoint a new director to the board of the company, or remove a director or seek to
remove a director from its board without giving seven days’ notice to the existing
board and to ASIC, and seeking the leave of the Court after expiry of that notice.
He also gave an undertaking that he would not seek to. interfere with the conduct of
the board in its business and the discharge of its responsibilities on the basis that it
was clear that he was entitled to put properly documented proposals before the
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board for its consideration. Mr McIvor stated that he gave these undertakings to
“safeguard any concerns which may be held regarding the independence of the
Board and Board members being subject to influence”.

Following the resignation of the directors on Monday, I released Mr Mclvor from
these undertakings so that the company would have directors. There is no
indication that Mr Mclvor will not remain a director of the company. There is no
indication that he intends to resign as a director and replace himself with other
directors who are clearly independent of him. There is no evidence that
independent directors would be prepared to assume such a role, and with the expiry
of relevant insurance policies there is every reason to suppose that independent
directors would not be willing to accept appointment in the absence of the kind of

" insurance cover that Mr Vincent and his fellow directors were unable to obtain.

’I_‘hc matters raised by ASIC in the proceedings commenced by it, and also in these
proceedings, raise serious concerns about the ability of the company while it
remains under Mr Mclvor’s control, and while he remains a director:

(a) to operate each fund in a manner that will comply with the Act and the
conditions of its Australian financial services licence; and

(b) to act in a manner which is in the best interests of the members of each fund.

I am not persuaded that the company will wind up the funds in a manner that is in
the best interests of their members. On the contrary, the matters relied upon, by
ASIC and the members who support the appointment of Mr Whyte as a receiver
raise a strong case that the appointment of a receiver is necessary to ensure that each
scheme is wound up in accordance with its constitution and any orders made under
subsection 601NF(1).

Whereas the company on Monday did not oppose the making of orders for the

appointment of a receiver, it now submits that such an appointment is premature and
unfairly prejudicial to the interests of members. It and Mr Mclvor submit that I
should not assume that there will be problems in the orderly conduct of the winding
up that I have ordered, that the company should be given the opportunity to wind up
each scheme in accordance with its constitution and that Mr Whyte should only be
appointed as a receiver if and when problems arise. They submit that it is not in the
interests of members for Mr Whyte as receiver to assert control over the property of
the funds and that the property of the funds should be left in the control of the
company as a responsible entity, subject to the responsibility that Mr Whyte has by
virtue of his appointment pursuant to s 601NF -to take responsibility for ensuring
that each scheme is wound up in accordance with its constitution.

I do not accept this submission. I conclude that the best interests of most members
of the funds, and the winding up of each scheme in accordance with its constitution,
will be served by the appointment of Mr Whyte as a receiver. Such an appointment
will avoid confusion and possible disputes over the control of property. Placing the
property of the funds under the control of Mr Whyte as a receiver is likely to
facilitate its realisation and the winding up of each fund for the benefit of its
members. The appointment of Mr Whyte as receiver does not preclude him from
having employees of the company (past, present and future) undertake tasks that are
required to wind up each fund. As I mentioned more than once during the course of
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argument, the best interests of members would appear to be served by relying upon
the knowledge, skill and experience of persons who are familiar with the company’s
affairs, including persons who have taken steps to realise its property in the best
interests of members. I am not, however, persuaded that the property of each fund
should be left under the control of the company, subject only to the oversight of Mr
Whyte by virtue of an appointment under s 60INF(1). The company’s history of
non-compliance with its statutory obligations, breaches of the conditions of its
licence and the evidence pointed to by ASIC in relation to Mr Mclvor present a
strong case for the appointment of a receiver of each fund’s property. The orderly
conduct of the winding up of each fund will be facilitated by clarification of the fact
that Mr Whyte is not only responsible for ensuring that each scheme is wound up in
accordance with its constitution and any orders under subsection 601NF(2), but that
he has the power to do so, including the power of a receiver to take control of the
property to which he has been appointed receiver and to deal with that property in a
way that facilitates the winding up of each fund in a manner, and within a
timeframe, that realises the property of each fund in the best interests of members.

I am not satisfied that Mr Whyte will be able to ensure that each fund is wound up
in a timely, efficient and cost-effective manner unless he is appointed as a receiver
of the property of each fund. I consider that it is in the interests of the members that
the property of the funds be under his control.

In general, the circumstances that made it necessary to appoint an independent
person to take responsibility for ensuring that each fund is wound up in accordance
with its constitution and any orders made under s 601NF(2) also persuade me that it
is in the best interests of each fund that the same person be appointed as receiver of
its property. I am persuaded that the appointment of a receiver is necessary for the
well-being of the property which is held on trust by the company, and to ensure that
the winding up of each fund occurs in accordance with its. constitution and any
orders made under s 601NF(2).

Mr Peden also submitted that I should not appoint Mr Whyte as a receiver because
such an order would cut across the legislative framework governing the winding up
of a registered scheme. I do not agree with-that submission.

First, insofar as an appointment as receiver pursuant to s 1101B(1) is concerned, the
company’s contravention of the Act and its contravention of conditions of its
Australian financial services licence justify the appointment of a receiver in the
circumstances. There is nothing inconsistent with the legislative framework for the
winding up of a registered scheme in exercising a power conferred under
s 1101B. Such an order may aid the winding up of a registered scheme.

Secondly, I do not consider that the legislative framework of Part 5C.9 precludes
the appointment of a receiver pursuant to s 601NF(2) if it is necessary to do so. I
have concluded in the circumstances of this matter than an order giving a direction

~ that Mr Whyte be appointed as receiver of the property is necessary.

I raised during argument the issue of whether it was necessary for Mr Whyte to be

~ appointed as a receiver pursuant to s 1101B(1) and also pursuant to s 601NF(2) of

the Act. However, the parties supporting his appointment favoured such a course,
and I intend to make such orders. To the extent that there may be some doubt
concerning the extent of the Court’s power to appoint a receiver pursuant to
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s 60INF(2), I consider that the best interests of the members will be protected by
making an order under s 1101B(1) of the Act. Even with an appointment as
receiver under s 1101B(1), I think that it is necessary also to appoint Mr Whyte as a
receiver pursuant to s 601NF(2). Such an appointment makes clear that one source
of his power to act as receiver is s 601NF. It is appropriate that, in carrying out his
responsibility for ensuring that the registered scheme is wound up in accordance
with its constitution, he have powers that are sourced in the section of the Act that
imposes that responsibility. Further, the possibility exists that in the future the

Court may rescind or vary the order made under s 1101B, or suspend its operation,

pursuant to s 1101B(11). If that occurs Mr Whyte should continue to have the
powers and responsibilities associated with appointment as a receiver pursuant to s
601NF(2).

Mr Whyte’s appointment as receiver should not be perceived to be based solely

~upon the contraventions by the company which attract the operation of

s 1101B. It should be clear that Mr Whyte is also being appointed a receiver of the
property of each fund because such an appointment is thought necessary to facilitate
the performance of his responsibility for ensuring that each scheme is wound up in
accordance with its constitution. The winding up of each fund will be facilitated by
an order that indicates that one purpose of the appointment of Mr Whyte as receiver
of the property of each fund is to facilitate the fund being wound up in accordance
with its constitution. Mr Whyte, in discharging his responsibilities which arise by
virtue of his appointment under s 601NF(1), will have the power to receive the
property of each fund, and the directors of the company, its employees and third
parties should understand that a source of the power which he is given to facilitate
the responsibility imposed upon him by s 601NF(1) is s 601NF(2). He should have
the power of a receiver and the order should state that one source of that power is an
order made under s 601NF(2).

If T had acceded to the submissions made by the company and Mr Mclvor this
morning and not appointed Mr Whyte as a receiver, then there would have been
scope for dispute and disagreement between Mr Whyte and individuals in control of
the company, including Mr Mclvor, concerning the control of the property of each
fund. I consider that the appointment of Mr Whyte as a receiver will reduce the
scope for such disputes.

In short, an order pursuant to s 60 INF(2) directing that Mr Whyte be appointed as a
receiver of the property of the EIF and a receiver of the property of the EPCIF is in
the best interests of members and is necessary to facilitate the winding up of each
fund. ' '

A copy of the orders made by me on 21 November 2011 and a copy of the orders

~made by me today are set out as annexures to these reasons.
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SUPREME COURT OF QUEENSLAND

REGISTRY: Brisbane
NUMBER: 10478/11

In the matter of EQUITITRUST LIMITED ACN 061 383 944

Applicant:

Before:

Date:

EQUITITRUST LIMITED ACN 061 383 944

ORDER

Justice Applegarth

21 November 2011

Initiating document: Application filed 15 November 2011, and oral application made by

the Australian Securities and Investments Commission on 21
November 2011

THE ORDER OF THE COURT IS THAT:

1.

Pursuant to section 601ND (1)(a) of the Corporations Act 2001 (Cth) (the “Act”):-

CY

(b)

David Whyte (“Mr Whyté”) be appointed pursuant to section 601NF(1) of the Act .

Equititrust Limited ACN 061 383 944 be directed to wind up the Equititrust
Income Fund ARSN 089 079 854, established by Deed Poll dated 9 August
1999 (“EIF”);

Equititrust Limited ACN 061 383 944 be, directed to wind up the Equititrust
Priority Class Income Fund ARSN 089 079 729 established by Deed Poll
dated 9 August 1999 (“EPCIF”).

to take responsibility for ensuring that:-

(a)
(b)

the EIF is wound up in accordance with its constitution; and

the EPCIF is wound up in accordance with its constitution.

Pursuant to section 601NF(2), that Mr Whyte:-

(a)

(b)

have access to. the books and records of Equititrust Limited which concern
the EIF and the EPCIF;

be indemnified out of the assets of the EIF in respect of any proper
expenses or costs incurred in effecting the winding up of the EIF;
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(¢)  be indemnified out of the assets of the EPCIF in respect of any proper
expenses or costs incurred in effecting the winding up of the EPCIF;

(d)  be entitled to claim remuneration in respect of the time spent by him and by
any servants or agents of BDO who perform work in the winding up of the
EIF at rates and amounts to be approved by the Court and be indemnified
out of the assets of the EIF in respect of such remuneration; and

(e)  beentitled to claim remuneration in respect of the time spent by him and by
any servants or agents of BDO who perform work in the winding up of the
EPCIF at rates and amounts to be approved by the Court and be
indemnified out of the assets of the EPCIF in respect of such remuneration.

Pursuant to sections 1101B(1) and 1101B(5) of the Act, Mr Whyte be appointed
as:- ' '

(a)  areceiver of the property of the EIF; and

(b)  areceiver of the property of the EPCIF,

until 4:00pm on Wednesday 23 November 2011, or further earlier order.

That nothing in this Order prejudices the rights of the National Australia Bank

Limited, Commonwealth Bank of Australia Limited or Bank of Scotland
International Ltd, pursuant to any securities any of them hold over Equititrust
Limited or the EIF.

That by 4pm on Tuesday 22 November 2011, Equititrust Limited publish on its
website (www.equititrust.com.au), in pdf form, by way of notice to members of the
EIF and EPCIF a copy of this Order, which publication shall be sufficient notice to
members of the EIF and EPCIF of this Order.

There be general liberty to apply to any person affected by these Orders, including

liberty to apply for further directions in accordance with section 601NF(2) of the -

Act. v

The parties appearing on this application, save for ASIC, be paid their costs of and -

incidental to this Application, to be assessed on the standard basis, out of the EIF.

The oral application of ASIC be adjourned to 10:00am on Wednesday 23
November 2011.
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SUPREME COURT OF QUEENSLAND

REGISTRY:: Brisbane
NUMBER: 10478/11

IN THE MATTER OF EQUITITRUST LIMITED ACN 061 383 944

Applicant: EQUITITRUST LIMITED ACN 061 383 944
AND
Respondents: THE MEMBERS OF THE EQUITITRUST INCOME FUND

ARSN 089 079 854 AND THE MEMBERS OF THE
EQUITITRUST PRIORITY CLASS INCOME FUND ARSN

089 079 729
ORDER
Before: Justice Applegarth
Date: 23 November 2011

Initiating document: Application filed 15 November 2011 and Oral Application made 21
- November 2011

THE ORDER OF THE COURT IS THAT:

1. Pursuant to s.1101B(1) of the Corporations Act 2001 (Cth) (the Act) David Whyte
(Mr Whyte) be appointed as:

(a) areceiver of the property of the Equititrust Income Fund (EIF); and

(b) a receiver of the property of the Equltltrust Priority Class Income Fund
(EPCIF).

2. Pursuant to s.601NF(2) of the Act David Whyte (Mr Whyte) be appointed as:

(a) areceiver of the property of the Equititrust Income Fund (EIF); and
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(b) a receiver of the property of the Equititrust Priority Class Income Fund
(EPCIF).

3. Pursuant to s.1101B(1) of the Act, Mr Whyte have, in relation to the property for
which he is appointed receiver pursuant to Order 1 above, the powers set out in 5.420
of the Act in addition to the powers set out in 5.1101B(8)(a) to (c) of the Act.

4. Pursuant to s.601NF(2) of the Act, Mr Whyte have, in relation to the property for
which he is appointed receiver pursuant to Order 2 above, the powers set out in 5.420
of the Act and the powers set out in 5.1101B(8)(a) to (c) of the Act.

5. Pursuant to s.1101B(1) of the Act, Mr Whyte in respect of the appointment made in
Order I above:

(a) be indemnified out of the assets of the EIF in respect of any proper expenses or
costs incurred in acting as receiver of the property of the EIF;

(b) be indemnified out of the assets of the EIF in respect of aﬁy proper expenses or
costs incurred in acting-as receiver of the property of the EPCIF;

(c) be entitled to claim remuneration in respect of the time spent by him and by
any servants or agents of BDO who perform work in the receivership of the
property of the EIF at rates and amounts to be approved by the Court and be
indemnified out of the assets of the EIF in respect of such remuneration;

(d) be entitled to claim remuneration in respect of the time spent by him and by
any servants or agents of BDO who perform work in the receivership of the
property of the EPCIF at rates and amounts to be approved by the Court and be
indemnified out of the assets of the EPCIF in respect of such remuneration.

6. Pursuant to s.601NF(2) of the Act, Mr Whyte in respect of the appointment made in
Order 2 above

(a) be indemnified out of the assets of the EIF in respect of any proper expenses or
costs incurred in acting as receiver of the property of the EIF;

(b) be indemnified out of the assets of the EIF in respect of ahy proper expenses or
costs incurred in acting as receiver of the property of the EPCIF;

(¢) be entitled to claim remuneration in respect of the time spent by him and by
any servants or agents of BDO who perform work in the receivership of the
property of the EIF at rates and amounts to be approved by the Court and be
indemnified out of the assets of the EIF in respect of such remuneration;

(d) be entitled to claim remuneration in respect of the time spent by him and by
any servants or agents of BDO who perform work in the receivership of the

. property of the EPCIF at rates and amounts to be approved by the Court and be
indemnified out of the assets of the EPCIF in respect of such remuneration.
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7. That nothing in this Order prejudices the rights of the National Australia Bank
Limited, Commonwealth Bank of Australia Limited or Bank of Scotland International

Ltd, pursuant to any securities any of them hold over Equititrust Ltd or the property of
the EIF.

8. That by 4pm on Thursday 24 November 2011, Equititrust Ltd publish on its website
(www.equititrust.com.au), in pdf form, by way of notice to its members of the EIF and
EPCIF a copy of this Order, which pubhcatlon shall be sufficient notice to members of
the EIF and EPCIF of this Order

9. The parties appearing on this application; save for ASIC, be paid their costs of and
incidental to this application, to be assessed on the standard basis, out of the EIF.

10. There be general liberty to apply to any person affected by these Orders, including
liberty to apply for further directions in accordance with s.601NF(2) of the Act.
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SUPREME COURT OF QUEENSLAND

slicaté
i REGISTRY: BRISBANE

Ty F :
Y :
) NUMBER: BS 10478 OF 2011

IN THE MATTER OF EQUITITRUST LIMITED ACN 061 383 944

Applicant: EQUITITRUST LIMITED ACN 061 383 944
AND
Respondents: THE MEMBERS OF THE EQUITITRUST INCOME FUND ARSN

089 079 854 AND THE MEMBERS OF THE EQUITIRUST
PRIORITY CLASS INCOME FUND ARSN 089 079 729

ORDER -
- Before: Justice Dalton
- Date: v . 29 February 2012
Initiating document:  Application filed 24 February 2012

In this order, “Receiver” means Mr David Whyte, in his capacity as receiver of the property of the
Equititrust Income Fund ARSN 089 079 854 (EIF) and as the person responsible for ensuring the
EIF is wound up in accordance with its constitution pursuant to the Orders of Justice Applegarth of
21 November 2011 and 23 November 2011 in these proceedings (Orders),

THE COURT DIRECTS THAT:

L. Without derogating in any way from the Receiver’s appointment or the Receiver’s powers
pursuant to the Orders, the Receiver is authorised to: : :

(a) take all steps necessary to ensure the realisation of property of EIF held by
Equititrust Limited as Responsible Entity of the EIF (EL as RE of the EIF) by
exercising any legal right of EL as RE of the EIF in relation to the property,
including but not limited to: , ’

(D providing instructions to solicitors, valuers, estate agents or other
consultants as are necessary to negotiate and/or finalise the sale of the
property; - :

(ii)  providing a response as appropriate to matters raised by receivers of

property of EL as RE of the EIF to which receivers have been appointed;

(i)  dealing with any creditors with security over the property of the EIF
including in order to obtain releases of security as is necessary to ensure
the completion of the sale of property;

~ GADENS LAWYERS
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(iv)  appointing receivers, entering into possession as mortgagee or exercising
any power of sale; and

W) executing contracts, transfers, releases, or any such other documents as are
required to carry out any of the above;

bring, defend or maintain any proceedings on behalf of EIF in the name of EL as is
necessary for the winding up of the EIF in accordance with clause 9 of its
constitution, including the execution of any documents as required and providing
instructions to solicitors in respect of all matters in relation to the conduct of such
proceedings including, if appropriate, instructions in relation to the settlement of
those actions;

take all steps necessary to effect the implementation of a NAB bank guarantee
facility and the replacement of the existing CBA bank guarantee facilities
including:

@) providing instructions to solicitors as are necessary to negotiate and
finalise the facilities and/or the security documentation required for a
replacement bank guarantee facility from the NAB and the repayment of
the CBA facilities and the release of any security held by the CBA;

(i) dealing with NAB and CBA direct to provide for the replacement of the
bank guarantees and finalise the documentation in relation to same; and

(i)  executing any and all facility and/or security documentation on behalf of
EL as RE of the EIF or all siichi other legal documents as are necessary to
ensure the security documentation is finalised and the CBA bank guarantee
facilities replaced by the NAB bank guarantee facility.

THE ORDER OF THE COURT IS THAT:

2. That the parties appearing on this application, save for ASIC, the National Australia Bank
~ and the receivers Messrs Colwell and Moloney, be paid their costs of and incidental to this
Application, to be assessed on the standard basis, out of the EIF.

DEPUTY REGISTRAR

NEDOGS Onder (2 further amended by Counsel 29 02_12) (29_02_2012)_3628796 8
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SUP%elMiE COURT SUPREME COURT OF QUEENSLAND
OF QUEENSLANDY
' . REGISTRY: Brisbane
18OV Lyt Y
FILED NUMBER: Bs'®™'2011

BRISRANE MATTER OF EQUITITRUST LIMITED A.C.N. 061 383 944

Applicant: EQUITITRUST LIMITED A.C.N. 061 383 944

ORDER
Before: - ‘ _ Applegarth J
Date: : : . 15 November 2011
Initiating document: Application filed 15 November 2011

THE ORDER OF THE COURT IS THAT:

1. "Notification of the origina‘ting application BSWOUT% /2011 to members of
the Equititrust Income Fund and Equititrust Priority Class Income

Fund be provided to such members by:—

(a) a prominent advertisement of the applicétion being published
in the Australian Newspaper, the Courier Mail, the Goid Coast

Bulletin;

(b) notification of the application being made in a prominent

location on the Equititrust Limited website; and

() a mail out being posted by ordinary post to all members at

their last known addresses.

2. The form of advertisement and notification be in substantially the

same form as Annexure “A” hereto.

3. Service of the Court documénts, including the originating applvication,
the supporting affidavit of Mr Paul Vincent sworn 15 November 2011

Nyst Lawyers

16 Nerang Street
Southport Qld 4215
Telephone (07) 5509 2400
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and any Order made in respect of this application, be effected by
‘those Court documents being made available in .pdf format on the

website of the applicant, being www.equititrust.com.au, by 12.00pm

on Wednesday 16 November 2011.

Service of any further Court documents to be relied upon by the
applicant ih support of the application be effected by those Court
documents being made available in .pdf format on the website of the
applicant, being www.equititrust.com.au, by 4:00pm on Thursday 17
November 2011.

Time for service of the originating application and supporting affidavits

be abridged such that the hearing of the originating application may

proceed on Monday, 21 November 2011.

Costs reserved.

Signed: Mé/

DEPUTY REGISTRAR
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To members of:

. Equititrust Income Fund and Equititrust Priority Class Income Fund
(the "Funds")

Take notice that at 10am on Monday, 21 November 201 1 Equititrust Limited will be
applying to the Queensland Supreme Court (Law Courts Complex, George Street,
Brisbane) for orders that:

1. The Equititrust Income Fund be wound up pursuant to section 601ND of the
Corporations Act (Cth) 2001;

2. The E‘quititru'st Priority Class Income Fund be wound up pursuant to section
601ND of the Corporations Act (Cth) 2001; :

3. Pursuant to section 601FN of the Corporations Act (Cth) 2001 Equititrust Limited
be replaced as the Responsible Entity of the Equititrust. Income Fund and the
Equititrust Priority Class Income Fund by a temporary Responsible Entity, with
that entity to wind-up the Funds and take steps to call a meeting of members to
ratify its appointment; and

4, That a committee consisting of Mr Jeff McDermid, Mr Paul Vincent and Mr Nick
Combis be appointed pursuant to section 601NF of the Corporations Act (Cth)
2001 to take responsibility for ensuring that the Funds are wound up in
accordance with their constitutions and that appropriate directions be made to
effect that. : :

These Orders will crystallise and bring forward the winding-up of the Funds, albeit by an
alternate mechanism to that which was previously contemplated by the Board of

. Equititrust itself and as notified to members in the notice dated 21 October 2011 and
supplemented on 3 November 2011. The alternate mechanism would see the court
order that the Funds be wound-up by the temporary Responsible Entity appointed on
Monday, 21 November 2011. Should this transpire there will be no opportunity or need
for members to call a general meeting of the scheme. :

Further details may be found at www.equititrust.com.au, including copies of court
documents filed in respect of the above application.

The Board of Equititrust Limited is of the view that investor interests would be best
served and a greater return to investors derived through an orderly realisation of the

property assets. . : ‘
Equititrust Limited is faced with a number of obstacles moving forward including a likely
lack of insurance after Monday, 21 November 2011 and consequential breach of the
conditions of the Australian Financial Services Licence, dealing with its own creditors
and defending a mooted class action brought by investors.

Against this background, and advice'having been taken, the Board has considered the
following issues:- : :

(i) The best interests of members of the Funds:

(ii) Issues relating to the obtaining of insurance moving forward;
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(vi) Issues relating to Equititrust Limited maintaining its Australian
Financial Services Licence (and the need for such a licence in order
to wind down the Funds);

(vii)  Anissue regarding the reconversion of subordinated units in EIF and
EPF; : ’

(viii)  The costs and expenses of the appointment of external party or
parties to Equititrust Limited; and

(ix) The impact of a forced or fire sale strategy being adopted in relation
to the realisation of the real property assets.

The issue in relation to the reconversion of subordinated units in EIF and EPF is the
potential for a reconversion of 40,000,000 sub-ordinated units in EIF held by Equititrust
Limited in its own right. If this happens it may diminish the EIF unit price by .
approximately 20%.

The Board is also conscious of the potential impact upon the EIF unit price should an
external insolvency practitioner be appointed to Equititrust Limited. This could °
precipitate financiers appointing receivers, with a detrimental impact upon members as
a result of fees charged by the practitioners, and with the possible result of assets being
realised for less than their best possible price.

Having considered the above factors the Board has formed the view that it is in the best
interests of members of the Funds to apply to the Court for:-

(a) the appointment of a temporary responsible entity to the Funds;

(b) the EIF and EPCIF to be wound up pursuant to Section 601ND of the Act;
and _ ' :

(c) a committee consisting of Mr Jeff McDermid, Mr Paul Vincent and Mr Nick

Combis be appointed pursuant to Section 801NF of the Act to take -
responsibility for ensuring that the EIF and EPCIF are wound up in
accordance with their constitutions and appropriate directions of the Court to
give effect to that. )

The Board is yet to identify the potential temporary responsible entity. It is considering
several options and hopes to be in a position shortly to identify one.

Dated: 16 November 2011
Jeff McDermid

Chairman
Equititrust Limited.
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EQUITTTRUST CAPITAL

16 November 2011
To members of:
Equititrust Income Fund and Equititrust Priority Class Income Fund (the “Funds“)

Take notice that at 10am on Monday, 21 November 2011 Equititrust Limited will be applying to the
Queensland Supreme Court (Law Courts Complex, George Street, Brisbane) for orders that:

1. The Equititrust Income Fund be wound up pursuant to section 601ND of the Corporations
Act (Cth) 2001;
o2 The Equititrust Priorit’y Class Income Fund be wound up pursuant to section 601ND of the

Corporations Act (Cth) 2001,

3. Pursuant to section 601FN of the Corporations Act (Cth) 2001 Equititrust Limited be
replaced as the Responsible Entity of the Equititrust Income Fund and the Equititrust
Priority Class Income Fund by a temporary Responsible Entity, with that entity to wind-up
the Funds and take steps to call a meeting of members to ratify its appointment; and

4, That a committee consisting of Mr Jeff McDermid, Mr Paul Vincent and Mr Nick Combis be
appointed pursuant to section 601NF of the Corporations Act (Cth) 2001 to take
responsibility for ensuring that the Funds are wound up in accordance with their
constitutions and that appropriate directions be made to effect that.

These Orders will crystallise and bring forward the winding-up of the Funds, albeit by an alternate
mechanism to that which was previously contemplated by the Board of Equititrust itself and as
notified to members in the notice dated 21 October 2011 and supplemented on 3 November 2011.
The alternate mechanism would see the court order that the Funds be wound-up by the temporary
Responsible Entity appointed on Monday, 21 November 2011. Should this transpire there will be
no opportunity or need for members to call a general meeting of the scheme.

Further details may be found at www, equmtrust com.auy, including copies of court documents filed
in respect of the above application. ,

The Board of Equititrust Limited is of the view that investor interests would be best served and a
greater return to investors derived through an orderly realisation of the property assets.

Equititrust Limited is faced with a number of obstacles-:moving forward including a fikely lack of
insurance after Monday, 21 November 2011 and consequential breach of the conditions of the
Australian Financial Services Licence, dealing with its own credltors and defending a mooted
class action brought by investors.

Against this background, and advice having been taken, the Board has considered the following
issues:-

(i) The best interests of members of the Funds;
(i) Issues relating to the obtaining of insurance moving forward;
(iii) The future solvency of Equititrust Limited in its own right;

‘ (iv) The potential appointment of a voluntary administrator to Equititrust Limited;

Equititrust  Limited ABN 74 061 383 944
67 Thomas Drive Chevron Island Queensland 4217
Box 8111 GCMC Queensland 9726 Australia
Telephone 07 5527 5527 Facsimile 07 5527 5900
info@equititrust.com.au wwavequititrust com.au
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(v)  The potential appointment of a liquidator to Equititrust Limited,;

(vi)- Issues relating to Equititrust Limited maintaining its Australian Financial
Services Licence (and the need for such a licence in order to wind down the
Funds); :

(vii) An issue regarding the reconversion of subordinated units in EIF and EPF:

(vii)  The costs and expenses of the appointment of external party or parties to
Equititrust Limited; and

(ix) The impact of a forced or fire sale strategy being adopted in relation to the
realisation of the real property assets.

The issue in relation to the reconversion of subordinated units in EIF and EPF is the potential for a
reconversion of 40,000,000 sub-ordinated units in EIF held by Equititrust Limited in its own right. If
this happens it may diminish the EIF unit price by approximately 20%.

The Board is also conscious of the potential impact upon the EIF unit price should an external
insolvency practitioner be appointed to Equititrust Limited. This could precipitate financiers
appointing receivers, with a detrimental impact upon members as a result of fees charged by the
practitioners, and with the possible result of assets being realised for less than their best possible
price.

Having considered the above factors the Board has formed the view that it is in the best interests
of members of the Funds to apply to the Court for:-

(a) the appointment of a temporary responsible entity to the Funds;
(b) - the EIF and EPCIF to be wound up pursuant to Section 601ND of the Act; and
(c) a committee consisting of Mr Jeff McDermid, Mr Paul Vincent and Mr Nick Combis be

appointed pursuant to Section 601NF of the Act to take responsibility for ensuring that
the EIF and EPCIF are wound up in accordance with their constitutions and
appropriate directions of the Court to give effect to that.

The Board is yet to identify the potential temporary responsible entity. It is considering several
options and hopes to be in a position shortly to identify one.

Yours sincerely

Jeff McDermid
Chairman
EQUITITRUST LTD
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Tel: +61 7 3237 5999 Level 18, 300 Queen St

Fax: +61 7 3221 9227 : Brisbane QLD 4000

www, bdo.com.au - GPO Box 457 Brisbane QLD 4001
AUSTRALIA

TO THE INVESTOR AS ADDRESSED

1 February 2012

EQUITITRUST INCOME FUND ARSN 089 079 854 (“EIF”)
(RECEIVER APPOINTED) (“The Fund”)

1. Introduction/Court Order

’

As you will be aware from previous correspondence and Equititrust Ltd’s website, | was appointed as
interim Receiver on 21 November 2011 and on 23 November 2011 as Receiver of the Fund assets and
the person responsible for ensuring the winding up of the Fund in accordance with the terms of its

constitution.

[ attach a copy of the judgement in this respect which includes the two court orders setting out the
terms of the appointments. :

In summary, the Court has ordered that the Fund be wound up in accordance with its constitution. The
constitution provides that the procedure for the winding up of the Fund is that the Manager must
convert to money all Assets, deduct all proper costs and then distribute the money to each Member in
proportion to the Member’s interests in the Scheme.

The making of the orders followed an application by Equititrust Ltd (the responsible entity of the Fund)
to the Supreme Court of Queensland to appoint a temporary replacement responsible entity to the
Fund and if this was not approved to appoint a tiquidator to wind up the Fund. The application was
brought by the then directors of the responsible entity. : '

The judge refused the application for a temporary replacement responsible entity and ordered the
Fund be wound up pursuant to the terms of its constitution as detailed in the attached court orders.

On 21 November 2011 the then directors of the responsible entity resigned during the course of the
judge hearing the application. As that left the responsible entity without any directors and as there
was a hearing in Sydney that day in relation to a winding up application against Equititrust Ltd with no
one available to provide instructions, Mark Mclvor, Stacey Mclvor and Ross Honeyman were appointed
as directors, Stacey Mclvor subsequently resigned as a director on 16 December 2011 and, according to
forms lodged with the ASIC, David Hickie was appointed on 12 January 2012.

This réport summarises the key issues which have arisen since my appointment and the key steps taken
by me since my appointment.

2. Secured creditors

There are two secured creditors that have the ability to appoint Receivers over the Fund assets at any
time and who continue to reserve their rights in relation to same.

BDO Business Recovery & insolvenicy (QLD) Pey Ltd ABN 90 134 036 507 is a member of a national association of independent entities which are all members
of BDO {Australia) Ltd ABN 77 050 110 275, an Australian company limited by guarantee. BDO Business Recovery & Insolvency (QLD) Pty Ltd and BDO
{Austratia) Ltd are members of BDO International Ltd, a UK company limited by guarantee, and form part of the international BDO network of independent

- member firms. Liability limited by a scheme approved under Professional Standards Legistation {other than for the acts or omissions of financial services
ticensees) in each State or Territary other than Tesmania, .
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- Notwithstanding their ongoing rights in this respect, | have agreed with both banks, subject to certain
conditions, to atiow ongoing payments in respect of Fund expenses for the purposes of the winding up
of the Fund. The first secured creditor has insisted on repayment at the earliest opportunity.
Therefore, in order to allow for the orderly winding up of the Fund the bank with second priority has
agreed to replace the first ranking secured creditor’s bank guarantees totalling approximately $1.1M. It
is hoped that the documentation of this arrangement will occur shortly.

The total debt to the banks, including the bank guarantees, is approximately $9.5M.

3. Staff/Consultants ahd Services Agreement

Immediately following my appointment, | reviewed the staffing levels (including consultants) with the
CEO of Equititrust Limited and identified that substantial savings could be made in relation to the
ongoing costs in this respect.

In the circumstances, | requested the CEO and Mark Mclvor prepare a proposal for a planned reduction
in staff/consultants and other costs for the purposes of the winding up for my approval.

Prior to-my appointment the total expenses for the four months ended 31 October 2011 were $2.059M
in this respect (an average of $514k per month and over $6M per annum).

Since my appointment and as a result of the review undertaken the costs were reduced to $147K per
month with further reductions expected as properties are realised and further savings can be
identified.

As the staff and consultants were not engaged directly by Equititrust Limited, it was agreed to
document the arrangements by way of a services agreement between Equititrust Limited, GCP (HQ) Pty
Ltd (“GCP”)(the service provider), the Receiver and the previous service provider, ECG Administration
Pty Ltd (“ECG”).

As, prior to my appointment, there was no written agreement entered into regarding the provision of
services, it was agreed to transfer all staff and consultants to GCP (a company setup by the CEO).

The agreement, which was executed on 20 December 2011, also provides that no amendments can be
made to the staff/consultants engaged without my approval. Notwithstanding this, Mark Mclvor advised
the CEO that he had terminated him on 13 January 2012 and without any consultation with me. | am
presently considering the position in this respect.

4. Draft Audited Accounts for the year ended 30 June 2011

Excerpts from the Fund’s draft audited accounts as at 30 June 2011 follow in Sections 4.1 to 4.3 below.
These figures are subject to review and sign-off by the Responsible Ent1ty and auditors and may
materially change. The Receiver has not audited or otherwise reviewed the figures for accuracy and
does not accept any responsibility for the figures or any reliance placed on the figures,

The adopted value of the assets may materially change and are not fully supported by professional
valuations.

| Gi\CurrentiAdministradons\Client Foldern\Equititrusi\L to NAB 241411.doc
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4.1 Statement of comprehensive income

=ty TURRI: T R

Revenue

Interest income

Total revenue

- Expenses

Impairment losses - mortgage loans

Management fees - Responsible Entity

Scheme expenses. reimbbursed to Responsible Entity
Other expenses

Total expenses

Profit/(loss) from operating activities before finance costs

Finance costs

Interest expense

Distributions to investors

Return on Responsible Entity’s subordinated investment
Total finance costs

Decrease in obligations to unit holders

Represented by:

Absorption by subordinated unitholders

Absorption by ordinary unitholders

Net comprehensive income

30,327,145

30,327,145

(167,510,994)
(2,810,045)
(6,077,334)

(62,948)
(176,461,321)

(146,134,176)

(3,388,056)
(9,718,837)
(13,106,893)

(159,241,069)

40,000,000

119,241,069

| comment on the key issues arising from the above, as follows:

» The impairment losses for the year are $167M (2010 $1.8M);

Gi\Current\ddministrations\Client Folders\Equititrust\Ltr to NAB 24%741.doc

36,378,860

36,378,860

(1,855,596)
(4,460,638)
(6,316,234)

30,062,626

(3,094,533)
(16,436,359)
(10,531,734)

(30,062,626)
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«  The management fee of 1.5% of gross assets plus GST is not payablé to the Responsible Entity
(Equititrust Ltd) when interest distributions are not being paid to investors. | understand payments
ceased in February 2011 in this respect. The previous board had agreed to waive the $2.8M fee for
the year ended 30 June 2011 as previously advised to investors however the current board has
sought to reinstate this. | have asked Mark Mclvor to provide an explanation in this respect
however his reply is awaited; ' ,

e When the management fee is no longer payable then pursuant to the Fund’s constitution, the
Responsible Entity is entitled to reimbursement of expenses. Expenses totalled $6M in the 2011
financial year in this respect compared to the management fee in the 2010 year of $4.46M;

e Due to the subordinated nature of the Responsible Entity’s $40M investment, the first $40M of
impairment losses was absorbed by the Responsible Entity with the balance of $119M attributable
to ordinary investors.

4.2 Statement of Financial Position

Assets

Cash and cash equivalents 77,321 19,800,774

Other receivébles 144,038 1,668,485
Mortgage loans and accrued interest 106,480,922 259,675,256

Total assets ' 106,702,281 281,144,515 )
Liabilities

Financial liabilities measured at amortised cost:

Overdraft 233,444 ' -
Accounts payable . 3,850,821 1,417,578
Distributions payable 140,407 1,970,639
Interest bearing liabilities 18,083,722 35,000,000
Total liabilities (excluding net assets attributable to investors) 22,308,394 38,388,217
Net assets attributable to investors - liability ’ 84,393,787 242,756,198
Net assets ' 100 100
Equity 100 100

I comment on the key issues arising from the above, as follows:

Gi\Current\Administrations\Client Folders\Equititrust\Ly to NAB 241111.doc




¢ ‘Mortgage loans and investments were written down to S106M at the year end with net assets

attributable to investors.of $84M (2010 $242M);

»  The secured creditors were reduced from $35M to $18M during the year. Smce the year end, NAB’s
facilities have been reduced from $15M to $8.4M.

4.3 Statement of Cash Flows

Cash flows from operating activities

Interest feceived - mortgage loari.

Interest received - cash and cash-equivalents
Distributiong paid. to ifvestors

Inferest paid

Return Qn‘*_Rés;bd:r_\sible Entit_y’s subordinated investment
Management fee

Scheme expenses’

Net cash flows (used in)/from operating activities
Cash flows from investing activities

Advances oni éxisting mortgage [oans

Mortgage, loans repaid

Net cash (uséd in) investing ‘activities

Cash flow from financing'activities

Proceeds from issue of redeemable units - investors
Payments on redemption of r’ede_emable units - investors
Proceeds from borrov.vfrjg's-

Repayment of borrowings

Net cash. froim financing attiVit_ies

Net in¢réase in cash an__c_i' cash equivalents

Cash and éaéh_ equivalents at 1 July

Cash and cash equivalents at 30 June

Gi\Current\Administrations\Client Folders\Equititrust\Ltr to NAE 241%11.doc -

5,283,080

259,176

(11,549,069)

(3,388,056)

(6,338,459)

(15,733,328)
(16,054,689)
27,868,740

11,814,051

3,034,319

(2,155,661).

2,583,722
(19,500,000)

(16,037,620)

(19,956,897)

19,800,774.

(156,123)

32,705,388
.457:,4'32 ‘
(17,342,774)

(3,225,131)

. {13,244,244)

(4,070,936)

{4,719,765)

(44,427,143)

89,069,931

44,642,788

6,914,051

(10,675,129)

(29,000,000)

(32,761,078)

7,161,945

12,638,829

19,800,774
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| comment on the key issues arising. from the above, as follows:

« Interest received on mortgage loans was $5M (2010 $32M) with mortgage loans repaid of $27.8M
(2010 $89M); ,
» Borrowings were reduced by a net amount of $17.5M (2010 $29M).

4.4 Investors Unit Price of $0.44 as at 30 June 2011

As notified by Equititrust Ltd on 22 December 2011, on the recommendation of its auditors KPMG and
as adopted by the board, it was agreed to write-down the mortgage loans with the result that the
investors’ unit price was calculated at $0.44.

For further details, please visit the. company’s website www.equititrust.com.au.

This does not take into account future operating costs and Receivers fees and therefore the likely final
return is likely to be less. An estimated return as at 31 December 2011 is included at Section 6 below.

5. Loan Book Realisation Strategy

‘In determining the most appropriate realisation strategy for each property asset, there are a'number of
competing priorities and issues to consider, so as to realise the optimum return to investors, as follows:

«  Both secured creditors (loans/ bank guarantees totalling $9.5M) seeking repayment as soon as
possible;

_» Other loans to the Fund looking for repayment. M M Holdings Pty Ltd ATF The Mclvor
Superannuation Fund is currently owed approximately $2.6M in this respect;

»  The unsecured creditors of the Fund which total $8.8M as at 31 December 2011, mcludmg rates

~ and land taxes of $7.2M. A number of these creditors are pressing for payment. There are
competing priorities to ensure the terms of the bank facilities are maintained and to ensure other
creditors do not take enforcement action;

» The holding costs of the assets, including rates, land tax, time value of money, ongoing overheads
to realise assets. Whilst the costs of managing the Fund have reduced from approximately $6M per
annum to less than $1.5M {plus Receiver’s fees - see section 7 below), they remain sizeable;

« Any opportunities available to add value to the asset, e.g. improving the DA, developing the
property, adding to the marketability of the property, resolving outstanding issues that are
detrimental to potential purchasers. The ability to spend funds on these issues is currently
restricted due to the secured creditors’ position and other creditors pressing for payment.

| have reviewed and discussed the realisation strategies with the loan officers; the CEO and Mark

Mclvor and have taken into account the issues noted above. The results of this review are that a

number of sale campaigns are to commence shortly with the current status of the portfolio, as follows:

»  Two contracts of sale have been entered into totalting $1. 15M although both are currently subject
to finance;

» Negotiations are taking place in relation to two conditional offers received totalling $4. 725M;

» Steps are being taken to market properties with an estlmated selling price of between 527 8M and
534 2M;

G\Currant\Administrations\Ciient Folders\Equititrust\Ler to NAS 241111.dac
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There are ongoing sales at an industrial sub division although progress is slow. This strategy needs
further consideration with a view to progressing further sales;

+  The three remaining properties with estimated selling prices totalling between $46M and $59M
require consultancy advice to develop the most appropriate realisation strategy. There are
significant challenges to overcome in relation to these assets Wh'lCh ultimately will have a material
effect on the amount recovered for investors.

In addition to the realisation of the physical assets, there are a number of ongoing legal actions to
recover funds for the benefit of investors.

The realisation of the loan book will be commented on in more detail in future reports and as and
when realisations are made in this respect.

6. Estimated Outcome to Investors as at 31 December 2011

al"eiﬁi"a,ted}._sl'lihg_f ‘ric’sj - | 93,31 5' 119,065
Less: Sel_[-iﬁg;mts’ .—'-mgrkétin"'g and.agents fees (3.5%) (3,266) (4,167)
Secured ci'ec]itors (12,100) (12,100)
Land Tax and Rates ' | | (7,200) (7,200)
Other unsecured creditors ‘ | (1,600) {1,600)
Receivers fees ' : (115) (115)
Estimated net amount available to investors as at 31 December 2011 69,034 93,883
Total investors units 203,635 203,635
Estimated return in th’e dollar v $0.34 $0.46

The estimated selling prices have been prepared and provided to me by management based on their
knowledge of the files, previous valuations held and feedback from sales campaigns, selling agents and
other property experts. These may materially change and will be reviewed on a regular basis.

The above table does not take into account future operating costs, interest on bank loans until repaid
in full, future Receivers fees and rates and land tax after 31 December 2011. It also excludes any legal
recoveries against borrowers, valuers or other third parties.

G\Current\adininistrations\Client Folders\Equititrust\LEr to MAB 241111.doc
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7. Receiver’s Remuneration and Expenses

Fees incurred from the date of my appointment on 21 November 2011 until 29 January 2012 (ten

.weeks) are $175,708.50 plus GST and outlays as detailed in the attached remuneration summary.

My fees will be subject to approval by the court in due course.

| note that Equititrust lelted have appealed the judgement pursuant to which | was appointed as
receiver and person responsible for ensuring the Fund is wound up in accordance with the constitution
of the Fund. Substantial costs and fees have been incurred in my dealing with the issues raised by
Equititrust Limited as to the nature and extent of my appointment. No date has yet been set for the
hearing of the appeal. Notwithstanding the appeal by Equititrust Limited I will continue to act pursuant
to the orders made that the Fund be wound up.

8. ASIC Investigations/Suspension of Australian Fmanaal Services
Licence

On 20 October 2011, ASIC officers exercised search warrants at the offices of the Responsible Entity in
relation to documents relevant to ASIC’s investigation of historical matters. A number of the seized _
documents are the subject of claims for legal professional privilege.

I have met with ASIC in this regard and agreed a protocol to protect investors interests in this respect.

ASIC has advised me that if there are ahy concerns or issues investors would wish to raise, they should
contact ASIC’s hotline on 1300 300 630.

ASIC consent order

On 27 October 2011, ASIC obtained orders by consent of the Responsible Entity from the Supreme
Court. These orders include that until the Responsible Entity ceases to be in breach of clause 6 of its
Australian Financial Services Licence (which related to net tangible assets of the Responsible Entity)
and lodges outstanding audited annual financial reports and compliance audits for the Schemes for
which it is Responsible Entity, the Responsible Entity is subject to a range of restraints including, inter
alia, modifying the Constitution of the Scheme, issuing of new interest in the Scheme, and entering
into related party transactions without providing ASIC with 21 days notice.

Suspension of Australian Financial Services Licence

On 7 December 2011, the Australian Financial Services Licence of the Responsible Entity was suspended
by ASIC until 6 December 2012. Notwithstanding this suspension the Responsible Entity may continue to
act as responsible entity of the Scheme in order to effect the winding up of the Scheme. The
Responsible Entity remains subject to its relevant ongoing obligations while it continues to be the
Responsible Entity. : v

9. Responsible Entity Insurance

Insurance policies of the Responsible Entity expired on 21 November 2011, resulting in the Responsible
Entity being in breach of its Australian Financial Services Licence. As at the date of this report, the
directors of the Respons1ble Entity have not been successful in arrangmg alternative appropriate
insurance.

Si\Current\Administrations\Client Folders\Equititrusi\ tr to NAR 241911.doc
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10. Social Security Update

As noted on Equititrust’s website on 29 September 2011 and 22 December 2011, the responsible entity
has been in correspondence with the Department of Families, Housing, Community Services and
Indigenous Affairs to request an exemption from social security deeming rules to assist pensioners who
are income and asset tested and hold investments in the EIF.

The Minister has declined to assist although investors should keep Centrelink informed of any changes
in unit value so that their position can be reassessed.

Any investors experiencing severe financial hardship should contact Centrelink on 13 23 00.

11. Ongoing Reporting

My intention is to provide monthly reports to investors in relation to the ongoing progress of the
receivership. In order to save costs, future reports will be posted on the updates page of the website
www.equititrust.com.au.

Please note that prior to finalising this report | provided a copy of the report to Equititrust Limited as
Responsible Entity for it to comment on the content of the report. | have not received any written
comments from Equititrust Ltd regarding the contents of the report.

12. Queries

Should you have any queries in the above respect, please contact Andrew Want on (07) 3237 5711 or
Jayden Coulston of this office on (07) 3237 5890.

Yours faithfully

David Whyte
Receiver

Enc.

Gi\lurrent\Administrations\Cllent Felders\Eguititrust\Ltr to NAB 241411.doc
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SUPREME COURT OF QUEENSLAND

T™pn - o~ eafham. REGISTRY: Brisbane
L VRPN 2 | | NUMBER:

1047812011

in the matter of EQUITITRUST LIMITED ACN 061 383 944

Applicant; EQUITITRUST LIMITED ACN 061 383 944
Before: Justice Applegarth
Date: 21 November 2011

Initiating document: Application filed 15 No‘vember"2011, and oral application
made by the Australian Securities and Investments
Commission on 21 November 2011

THE ORDER OF THE COURT IS THAT:

1. Pursuant to section 601ND (1)(a) of the Corporations Act 2007 (Cth) (the

Il'Act”):_ ‘

(a) Equititrust Limited ACN 061 383 944 be directed to wind up the
Equititrust income Fund ARSN 089 079 854, established by Deed
Poll dated 9 August 1999 (‘EIF");

(b)  Equititrust Limited ACN 061 383 944 be directed to wind up the
Equititrust Priority’ Class Income Fund ARSN 089 079 729
established by Deed Poll dated 9 August 1999. (“EPCIF").

2. David Whyte (“Mr Whyte") be appointed pursuant to section 601NF(1) of
the Act to take responsibility for ensuring that:-

(a) the EIF is wound up in accordance with its constitution: and
(b)  the EPCIF is wound up in accordance with its constitution.

Pursuant to section 601NF(2), that Mr Whyte:-

 ORDER: TUCKER & COWEN
P Solicitors
Level 15
15 Adelaide Street
Brisbane, Qid, 4000.

- Filed on behalf of the Applicants Tele: (07) 300 300 00
Fax: {07) 300 30033
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(@  have access to the books and records of Equititrust Limited which
concern the EIF and the EPCIF; '

(b)  be indemnified out of the assets of the EIF in respect of any
* proper expenses or costs incurred in effecting the winding up of
the EIF;

(¢)  be indemnified out of the assets of the EPCIF in respect of any
proper expenses or costs incurred in effecting the winding up of
the EPCIF; '

(d)  be entitled to claim remuneration in respect of the time spent by
him and by any servants or agents of BDO who perform work in
the winding up of the EIF at rates and amounts to be approved by
the Court and be indemnified out of the assets of the EIF in
respect of such remuneration; and

(e)  be entitled to claim remuneration in respect of the time spent by
him and by any servants or agents of BDO who perform work in
the winding up of the EPCIF at rates and amounts to be approved
by the Court and be indemnified out of the assets of the EPCIF in
respect of such remuneration.

4, Pursuant to sections 1101B(1) and 1101B(5) of the Act, Mr Whyte be
appointed as:- :

(8)  areceiver of the property of the EIF; and
(b)  areceiver of the property of the EPCIF,
until 4:00pm on Wednesday 23 November 201 1,' or further earlier order.

5. That nothing in this Order prejudices the rights of the National Australia
Bank Limited, Commonwealth Bank of Australia Limited or Bank of
Scotland International Ltd, pursuant to any securities any of them hold
over Equititrust Limited or the EIF.

6. That by 4pm on Tuesday 22 November 2011, Equititrust Limited publish
on its website (www.equititrust.com.au), in pdf form, by way of notice to
members of the EIF and EPCIF a copy of this Order, which publication
shall be sufficient notice to members of the EIF and EPCIF of this Order..

7. There be general liberty to apply to any person affected by these Orders,
including liberty to apply for further directions in accordance with section
601NF(2) of the Act. :

8. The parties appearing on this application, save for ASIC, be paid their
costs of and incidental to this Application, to be assessed on the
‘standard basis, out of the EIF..

9. The oral application of ASIC be adjourned to 10:00am on Wednesday 23
November 2011.

C:\Documents and Settings\ascapplegarth\Local Seﬂings\“l'emporary-_lntemet Files\Draft Order per ETL.doc
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Signed:

C\Documents and Settings\ascappiegarth\lLocal Settings\Temporary Internet Files\Draft Order per ETL.doc

53



5y
e
A
o
[
el

S
&
\

SUPRENE COURT OF QUEENSLAND

REGISTRY: Brisbane
NUMBER: BS 10478 of 2011

iN THE MATTER OF EQUITITRUST LIMITED ACN 081 383 844

Applicant: EQUITITRUST LIMITED ACN 061 383 944
' ~AND |
Respondents: THE MEMBERS OF THE EQUITITRUST INCOME FUND

ARSN 089 079 854 AND THE MEMBERS OF THE EQUITITRUST
PRIORITY CLASS INCOME FUND ARSN 089 079 729

ORDER
Before: Justice AppieQarth
Date: 23 November 2011
Initiating docurﬁent: Application filed 15 November 2011 and Oral Application made 21
November 2011

THE ORDER OF THE COURT IS THAT:

1. Pursuantto s.1101B(1) of the Corporations Act 2001 (Cth) (the Act) David Whyte (Mr
Whyte) be appointed as:

(a) areceiver of the property of the Equititrust Income Fund {EIF); and

(b) a receiver of the property of the Equititrust Priority Class Income Fund (EPCIF).

i@a %”/ : %ﬁa}}a receiver of the property of the Equititrust income Fund (E!F), and

a receiver of the property of the Equititrust Priority Class Income Fund (ERPCIF).

Australian Sécurities & Investments Commission
Hugh Copley, Litigation Counsel

Form 52 Rule 661 Level 20, 240 Queen Street, Brisbane Qid 4000
v Tel: (07) 3867 4700.
Fax: (07) 3867 4725

Ref: K Rodgers (11-40025)

54




3. Pursuant to s.1101B(1) of the Act, Mr Whyte have, in relation to the property for which he is
appointed receiver pursuant to Order 1 above, the powers set out in 5.420 of the Act in
addition to the powers set out in 5.1101B(8){(2) to (¢) of the Act.

4. Pursuant to s.601NF(2) of the Act, Mr Whyte have, in relation to the property for which he is
appointed receiver pursuant to Order 2 above, the powers set out in §.420 of the Act and the
powers set out in £.1101B(8)(a) to (c) of the Act.-

5. Pursuantto s.1101 B(1) of the Act, Mr Whyte in respect of the appointment made in Order 1
above:

(a) be indemnified out of the assets of the EIF in respect of any proper expenses or
costs incurred in acting as receiver of the property of the EIF;

(b) be indemnified out of the assets of the EIF in respect of any proper expenses or
costs incurred in acting as receiver of the properly of the EPCIF;

(c) be entitled to claim remuneration in respect of the time spent by him and by any
servants or agents of BDO who perform work in the receivership of the property of
the EIF at rates and amounts to be approved by the Court and be indemnified out of
the assets of the EIF in respect of such remuneration;

(d) be entitled to claim remuneration in respect of the time spent by him and by any
servants or agents: of BDO who perform work in the receivership of the property of
the EPCIF at rates and amounts to be approved by the Court and be indemnified out
of the assets of the EPCIF in respect of such remuneration.

8. Pursuant to s.601NF(2) of the Act, Mr Whyte in respect of the appointment made in Order 2
above:

(a) be indemnified out of the assets of the EIF in respect of any proper expenses or
costs incurred in acting as receiver of the properly of the EIF;

(b) be indemnified out of the assets of the EIF in respect of any proper expenses or
costs incurred in acting as receiver of the property of the EPCIF;

(c) be entitled to claim remuneration in respect of the time spent by him and by any
servants or agents of BDO who perform work in the receivership of the property of
the EIF at rates and amounts to be approved by the Court and be indemnified out of
the assets of the EIF in respect of such remuneration;

{d) be entitled to claim remuneration in respect of the time spent by him and by any
servants or agents of BDO who perform work in the receivership of the property of
the EPCIF at rates and amounts to be-approved by the Court and be indemnified out
of the assets of the EPCIF in respect of such remuneration.

7. That nothing in this Order prejudices the rights of the National Australia Bank Limited,
Commonwealth Bank of Australia Limited-or Bank of Scotland International Ltd, pursuant to
any securities any of them hold over Equititrust Ltd or the property of the EIF.
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8. That by 4pm on Thursday 24 November 2011, Equititrust Lid publish on its website
(www.equititrust. com.au), in pdf form, by way of notice to its members of the EIF and EPCIF
a copy of this Order, which publication shall be sufficient notice to members of the EIF and
EPCIF of this Order.

8. That the parties appearing on this application, save for ASIC, be paid their costs of and
incidental to this Application, to be assessed on the standard basis, out of the EIF.

10. There be general liberty to apply to any pérson affected by these Orders, including liberty tq
apply for further directions in accordance with s.601NF(2) of the Act.

/
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SUPREME COURT OF QUEENSLAND

CITATION:
PARTIES:

FILE NO:
DIVISION:
PROCEEDING:

ORIGINATING -
COURT:

DELIVERED ON:

DELIVERED AT:

HEARING DATE:

JUDGE:

-~ ORDERS:

CATCHWORDS:

v

Re Equititrust Ltd [2011] QSC 353

EQUITITRUST LTD
ACN 061 383 944
(applicant)

THE MEMBERS OF THE EQUITITRUST INCOME
FUND AND THE EQUITITRUST PRIORITY CLASS
INCOME FUND

(respondents)

BS 10478 of 2011
Trial Division

Originating Application

Supreme Court at Brisbane

23 November 2011
Brisbane .

21 and 23 November 2011
Applegarth J

Orders for two registered schemes to be wound up
pursuant to s 601ND of the Corporations Act 2001 (Cth),
for the appointment of a person to take responsibility for
ensuring that each registered scheme is wound up and for
the same person to be appointed as a receiver of the
property of each scheme.

CORPORATIONS — MANAGED INVESTMENTS —
WINDING UP - where company applied to Court for the
winding up of two registered schemes of which it was the
responsible entity and for the appointment of a temporary
responsible entity ~ where circumstances of urgency exist due

“to impending lapse of insurance for officers of company —

where directors indicated that they would resign upon lapse
of insurance — where the administration of the schemes had
broken down and the schemes’ purposes could no longer be
accomplished — where the company was in breach of the
Corporations Act 2001 (Cth) and of conditions of its financial
services licence — whether the Court had jurisdiction to
appoint a temporary responsible entity — whether the Court
should order the winding up of the schemes ~ whether the
Court should appoint a receiver to the property of each
scheme
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Corporations Act 2001 (Cth) s 601FA, s 601FN, s 601FP,
601ND, s 601NF, s 1101B

Australian Securities and Investments Commission v .
Knightsbridge Managed Funds Ltd [2001] WASC 339 cited
Capelli v Shepard (2010) 264 ALR 167; [2010] VSCA 2
cited

Re Crust ‘N’ Crumb Bakers (Wholesale) Pty Ltd [1992] 2 Qd
R 76 cited

Joye v Beach Petroleum N.L. (1996) 67 FCR 275 cited
Mier v FN Management Pty Lid [2006] 1 Qd R 339; {2005]
QCA 408 discussed

Re PWL Lid; Ex parte PWL Ltd (formerly Palandri Wines
Lid) (No 2) [2008] WASC 232 cited

Re Rubicon Asset Management Ltd (2009) 74 ACSR 346;
[2009] NSWSC 1068 discussed

Re Stacks Managed Investments Ltd (2005) 219 ALR 532;
[2005] NSWSC 753 discussed

Westfield Management Ltd v AMP Capital Nominees Ltd
[2011] NSWSC 1015 cited

Yunghanns v Candoora No. 19 Pty Ltd (No 2) (2000) 35
ACSR 34; [2000] VSC 300 cited

COUNSEL: . P L O’Shea SC and J W Peden for the applicant
A S Martin SC and G M Drew for certain members
D R W Tucker (solicitor) for a member, Tucker SF Pty Ltd
T P Sullivan SC and S R R Cooper for the Australian
Securities and Investments Commission intervening
D D Keane instructed directly by Lion Advantage 1.td, an
applicant for appointment as a temporary responsible entity
(21 November 2011)
J W Peden for the applicant and Mr Mark McIvor (23
November 2011)

SOLICITORS: Nyst Lawyers for the applicant
Piper Alderman for certain members
Tucker & Cowen for Tucker SF Pty Ltd
Australian Securities and Investments Commlssmn for the
intervener
Nyst Lawyers for Mr Mark Mclvor (23 November 2011)

On Monday, 21 November 2011 I made certain orders following a hearing which
was held on short notice and in circumstances of urgency. These are my reasons for
making those orders. The circumstances of urgency included the fact. that two
insurance policies covering officers of Equititrust Ltd (the company) were due to
expire at 3.00 pm that day. They were unlikely to be renewed and alternative
insurance could not be sourced. In those circumstances, the recently-appointed
directors of the company were not prepared to remain on the board and proposed to

resign shortly before 3.00 pm.
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By an originating application filed on 15 November 2011 the company sought the
following two orders:

“1. The Equititrust Income Fund be wound up pursuant to section
601ND of the Corporations Act (Cth) 2001;

2. The Equititrust Priority Class Income Fund be wound up
pursuant to section 60IND of the Corporations Act (Cth)
2001.” '

It also sought an order pursuant to s 601FN of the Corporations Act (Cth) 2001 (“the
Act”) that:

“Equititrust Limited be replaced as the Responsible Entity of the
Equititrust Income Fund and the Equititrust Priority Class Income
Fund (‘Funds’) by a temporary Responsible Entity, with that entity to
wind-up the Funds and take steps to call a meeting of members to
ratify its appointment”.

The company also sought an order pursuant to s 601NF that a committee consisting
of Mr Jeff McDermid, Mr Paul Vincent and Mr Nick Combis be appointed to take
responsibility for ensuring that the funds are wound. up in accordance with their
constitutions and that appropriate directions be made to effect that winding up.

Upon the hearing of the application the company initially sought only an order -

pursuant to s 601FN of the Act that it be replaced. as the responsible entity of the
two funds. However, it submitted that if I did not appoint a temporary responsible
entity to replace it, I should order that the funds be wound up.

The Australian Securities and Investments Commission (ASIC) intervened in the
proceeding and made an oral application for the appointment of a receiver to the
funds pursuant to s 1101B of the Act.

The application for the appointment of a temporary responsible entity

(51

{6l

[7)

There was a jurisdictional impediment to the making of an order under s 601FN for
the appointment of a temporary responsible entity. That section entitles ASIC or a

member of a registered scheme to apply to the Court for the appointment of a

temporary responsible entity of a scheme under s 601FP if the scheme “does not
have a responsible entity that meets the requirements of s 601FA”. Section 601FA
requires the responsible entity of a registered scheme to be a public company that
holds an Australian financial services licence authorising it to operate a managed
investment scheme. At the time of the company’s application and at the time of the
hearing it met both of these requirements. The fact that it was in breach of the terms
of its financial services licence and faced the prospect of having that licence
terminated or suspended did not alter the fact that it still held its licence.

This jurisdictional impediment was, in part, the result of the company seeking from
ASIC and obtaining an adjournment until 22 November 2011 of a hearing to show
cause why its licence should not be terminated.

Counsel for ASIC helpfully drew my attention to Regulation 5C.2.02 of the

Corporations Regulations 2001 (Cth), although the company did not make any.
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application under that regulation. For the reasons given by ASIC, it is questionable
whether that regulation provides a source of power for the Court to appoint a
temporary responsible entity other than .in the circumstances provided for in
s 601FL or s 601FN.

In the result, the Court’s power to appoint a temporary responsible entity upon an
application under s 601FN was not invoked.

'This makes it unnecessary to address the question of whether the appointment of a

temporary responsible entity was in the interests of the members, and a contentious
issue as to whether the replacement of the company by such an entity would result
in a reconversion of subordinated units held by the company in its own right, and a
decrease in the value of units held by other members.

The application under s 601ND to wind up the funds

[10]

f11]

{12]

[13]

{141

The company submitted that if I did not appoint a temporary responsﬂ)le entity to
replace it as the responsible entity for each fund, then I should make the orders
sought in paragraphs 1 and 2. of its originating application for each of the funds to
be wound up pursuant to s 60IND. ASIC supported this application. So did a
member of the Equititrust Income Fund, Tucker SF Pty Ltd. The only opposition to
making orders under s 601ND came from seven members for whom Mr Martin SC
and Mr Drew of counsel appeared. The basis for that opposition was to enable
members to call a meeting and to vote upon a proposal to wind up the Income Fund
pursuant to s 60INB of the Act.

It is necessary to outline certain factual matters by way of background to explain
why I reached the conclusion that it was just and equitable to make an order
directing the responsible entity to wind up each fund, and why I considered that
such an order should be made promptly rather than delayed for some uncertain
period to allow the members to vote on a resolution to wind up the Income Fund.

The company is the responsible entity of three managed schemes, two of which are
registered. The third, being the Equititrust Premium Fund (“EPF”), is not registered
and is not required to be registered under the Act. The two registered managed

" investment schemes are known as the Equititrust Income Fund (“EIF”) and the

Equititrust Priority Class Income Fund (“EPCIF”). The EIF has some 1,400
members and net assets in excess of $100,000,000. The EPCIF has only five

members, all apparently associated with the company’s sole shareholder,
Mr Mclvor. EPCIF holds 13,636,478 units in the EPF.

As its name suggests, the EIF was intended to be an “income fund” which provided
monthly interest payments on most investments and the redemption of capital.
Where a member invests for a period of 12 months the entitlement to redemption
arises on the anniversary of the allotment of units after a request is made to redeem.
The fund no longer achieves its purposes. The fund has been frozen since October
2008 in that-no redemptions of units have been permitted since ‘then. Smce April
2011 the fund has ceased paying interest to members.

The company was beset by discord between directors and the company’s sole
shareholder, Mr Mclvor, during 2011. It is unnecessary to describe fully the nature
of the discord. An application was brought by the superannuation fund of a former
director, Mr Tucker, seeking an order for the winding up of the EIF. The
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application was adjourned on the basis of certain undertakings, given by Mr Mclvor
to the Court, not to seek to appoint any new director or remove any existing director

from the board of the company without giving notice to the existing board and to

ASIC, and seeking leave of the Court. These undertakings were given on 27
October 2011 in circumstances in which the company had been placed in the hands
of a newly appointed board of directors. The newly appointed board comprised Mr
Paul Vincent, Mr Jeff McDermid, Mr Troy Bingham and Mr Warwick Powell. Mr
Vincent is a Fellow of the Institute of Chartered Accountants, and has 30 years

experience as a Chartered Accountant. He and his fellow directors familiarised.

themselves with the operations of the company and considered how the funds might
best be wound up. The new board considered the best realisation strategies.

On 12 October 2011 a differently constituted board had unanimously resolved:

(a) that Equititrust: Limited as the responsible entity of the Equititrust Income
Fund considers that the purpose of the Equititrust Income Fund cannot be
accomplished (within the meaning of s 601NC(1) of the Corporations Act).

(b) that Equititrust Limited as responsible entity of the Equititrust Income Fund

take steps to wind up the Equititrast Income Fund within the meaning of
s 60INC(1) and in accordance with its constitution.

(c) that the chief executive officer prepare notices to give to members of the
scheme and to ASIC in accordance with s 601NC(2) of the Corporations Act.

A similar resolution was passed the same day in respect of the EPCIF, namely that
its purpose cannot be accomplished and that it should be wound up.

The new board would have preferred to continue with the process of winding up
that had been instigated, being a process provided for under s 601NC of the Act.
However, the expiry and non-renewal of insurance policies on 21 November 2011
prompted them to have the company apply for winding up orders pursuant to
s 601IND.

Mr Vincent, in an affidavit sworn on 18 November 2011, assessed the approximate
financial position of the company as at 31 October 2011 as follows:

“a. ETL [Equititrust Ltd] has assets in its own right worth
approximately $26,498,000;

b.  ETL has liabilities in its own right in the approximate sum of
$26,470,000; :

c.  ETL has assets that it holds for the EIF in the approximate sum
of $120 million;

d. ETL has liabilities in its capacity as responsible entity for the
EIF in the approximate sum of $9 million;

e.  ETL has therefore net assets in the EIF in the approximate sum .
of $111 million;
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f.  ETL has liabilities in its capacity as Responsible Entity for EPF
in the approximate sum of $12.5 million;

g.  ETL has assets that it holds for the EPF of approximately $13
million;

h.  ETL has therefore net assets in the EPF in the approximate sum
of $0.5 million.”

The company has borrowings on its own behalf and also on behalf of the funds.
The secured lenders include the Commonwealth Bank, the National Australia Bank
and the Bank of Scotland International. The borrowings are secured by various real
property mortgages and charges over assets of the company in its own right and also
over assets of the funds. The total borrowings are approximately $17 million, owed
by EIF as to $9 million and by EPF (the unregulated fund) as to $8 million. The
company’s assets and liabilities are more fully summarised in Mr Vincent’s
affidavit sworn on 18 November 2011. That affidavit was supplemented by an
affidavit sworn on 21 November 2011 which corrected paragraph 6 of the earlier
affidavit by stating that the company in its capacity as responsible entity for the
EPCIF holds 13,636,478 units in the EPF.

Importantly for present purposes, according to Mr Vincent’s assessment the EIF has

_net assets of about $111 million.

Based upon his work as a director since his appointment, Mr Vincent was “clearly -

of the view that the Funds should be wound up”. His reasons were summarised as
follows:

a. the Funds have been frozen since October 2008, in that no
redemptions of units have been permitted since then;

££

b.  since April 2011, the Funds have ceased paying interest on the:
units to members of the Funds;

c.  the disharmony between Mr Tucker and Mr Kennedy on the
one hand and Mr MclIvor on the other hand over the past 12
months or so, as more fully described in the affidavits of Mr
Tucker, Mr Kennedy and Mr Mclvor filed in B§9534/2011, has
destabilised the Funds to such a degree that it is extremely
unlikely that the Funds could regain the possibility of resuming
trading; :

d.  the vast majority of the loans owed to ETL as responsible entity
for the EIF are in default and require intensive management so
as to maximise the value realisable form those loans;

e. as indicated in paragraph 8 of my earlier affidavit, I have
received widespread support from members for the winding up
and no objections. I am aware of an indication, by
correspondence from Piper Alderman as solicitors for a number
of members who have mooted a potential class action against
ETL and its former directors, that there may be some opposition
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to the winding up, but I have not yet seen the details of any
such opposition and am accordingly unable to comment on the
reasons for such opposition; and

f.  against this background, it is clear to me that the purpose for
which each of the EIF and EPCIF were established can not be
accomplished.” '

Mr Vincent and his fellow directors reached the conclusion that it is in the best
interests of members of the EIF and the EPCIF that each fund be wound up
forthwith.

It is unnecessary to canvass the board’s preference for the appointment of a
temporary responsible entity pursuant to s 601FP to enable the winding up.to
proceed subject to oversight by a committee. Mr Vincent’s affidavit indicated that
if a responsible entity was not able to be appointed to replace the company as the
responsible entity by Monday, 21 November 2011, then the board recommended
that an independent insolvency practitioner be appointed to wind up each fund in
accordance with the provisions of its constitution.

The assessment by Mr Vincent and his fellow-directors of what is in the best
interests of members of each fund was undertaken in difficult circumstances. I

accepted the considered view of the new board that it was in the best inferests of

members of each fund that each fund be wound up forthwith.

As noted, the only opposition to such an order was advanced by counsel on behalf
of a'small number of members who, according to their Notice of Appearance, hold
units in the EIF totalling $2,433,743.11. Those members also obtained leave to file
an application seeking a variety of orders including a declaration that certain notices
given pursuant to s 601INC of the Act were invalid and an order pursuant to
s 252E(1) of the Act that a meeting of the members of the EIF be called to consider
and vote on an extraordinary resolution directing the responsible entity to wind up
the EIF. Itook into account the submissions made on behalf of these members as fo
the desirability of allowing the members to meet and consider a resolution to wind
up the EIF. I was not in a position to make any assessment of the merit of a
submission made by Mr Tucker to the effect that the opposition to an order to wind
up the funds forthwith was to achieve some collateral advantage in connection with
foreshadowed proceedings against the company and its former officers. I declined
these members’ application to adjourn the company’s application and decided to
make orders directing that each fund be wound up pursuant to s 601ND because
such a course appeared to be in the best interests of members of the funds. Any
advantage in allowing the members to vote on a resolution to wind up the EIF at a
yet-to-be convened meeting at some uncertain future date was outweighed by the
disadvantages associated with delaying orders for the winding up of each fund.

In addition to the matters supporting a winding up forthwith identified by Mr
Vincent is the fact that the board intended to resign prior to 3.00 pm on Monday, 21
November 2011 in the event that the company was unable to obtain insurance
coverage. Such a course would leave the company without directors unless and
until Mr McIvor obtained a release from the undertakings given in relation to the
appointment of directors. There is evidence from former directors of the company
that Mr Mclvor does not wish the company to properly pursue a winding up of the
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funds. There was no proposal for directors who were independent of Mr Mclvor to
be appointed as directors. The task of winding up the funds, including the recovery
of loans upon which there has been default, should be undertaken by an independent
person who is appointed pursuant to s 601NF to take responsibility for ensuring that
each fund is wound up in accordance with its constitution, and any orders made
under subsection 601NF(2).

Part 5C.9 of the Act creates a framework for the winding up of registered schemes.
In general terms, a registered scheme may be wound up:

(a) asrequired by the scheme’s constitution pursuant to s 601NA;

(b) at the direction of members after a members’ meeting to consider and vote on
an extraordinary resolution directing the responsible entity to wind up the
scheme, as envisaged by s 601NB;

(c) pursuant to s 60INC, if the scheme’s purpose is either accomplished or
cannot be accomplished after the responsible entity gives members of the
scheme and ASIC the written notice provided for in s 601NC(2) and if no
meeting is called w1th1n 28 days of the responsible entity giving the notice to
the members;

(d) pursuant to s 60IND, by order of the Court either on the ground that the
Court thinks that it is just and equitable to make an order directing the
responsible entity to wind up the scheme or because of an unsatisfied
judgment against the responsible entity in its capacity as the scheme’s

* responsible entity.

The company resolved in accordance with s 601NC that the funds should be wound

up. Winding up under s 601NC could not commence until 25 November 2011 at-

the earliest, being 28 days after certain notices were given to members. However, a
number of members requested a meeting of members to consider the proposed
winding up- of the EIF and to vote on an extraordinary resolution directing that the
fund be wound up pursuant to s 601NB of the Act.

In short, the company’s proposal that the funds be wound up pursuant to s 60INC
had been overtaken by events, and such a winding up would not commence until
some uncertain future date, dependirig upon the calling of a meeting and the validity
of certain notices. A winding up at the direction of members in accordance with s
60INB could not commence until the calling of a members’ meeting to consider
and vote on such a resolution. The date upon which such a meeting would occur
was uncertain and the pending resignation of directors made uncertain the means by
which such a meeting would be held. All parties, including ASIC, appeared to
agree that the funds should be wound up. I was not persuaded that there was any
particular advantage to the members of the fund by a delay in the commencement of
the winding up of the funds. The circumstances that had arisen by 21 November
2011 made it appropriate to direct that each fund be wound up forthwith.. .

Section 601ND(1)(a) authorises the Court to order that the responsible entity of a
registered scheme wind up the scheme if the Court thinks it is “just and equitable to
make the order”. The principles concerning the winding up of companies on the
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just and equitable ground inform the application of this provision.! A registered

scheme may be wound up on the just and equitable ground because the
administration and original arrangement have broken down.?> The Court may wind
up a registered scheme on the just and equitable ground if it is in the public interest
to do so.

The evidence before me, particularly Mr Vincent’s evidence, and the parties’
submissions persuaded me that it was just and equitable to make orders directing the
applicant, as responsible entity, to wind up each fund. The principal reasons for that
conclusion are those contained in Mr Vincent’s affidavit and which I have earlier
quoted. They may be summarised as follows:

(2) The administration of the funds has broken down and the funds’ purposes
cannot be accomplished;

(b) Repayments to investors have been frozen éince October 2008 and the funds
ceased making monthly interest payments to members on 1 April 2011;

(c) Disharmony and disputes between members of the board of the company and
Mr Mclvor prior to the recent appointment of new board members
destabilised the administration of the funds with the result that it is extremely
unlikely that the funds could resume trading;

(d) The vast majority of the loans owed to the company as responsible entity for
the EIF are in default and require proper management so as to maximise the
realisation of funds for the benefit of members;

(e) The company is in breach of the conditions of its Australian financial services
licence, including by a failure to lodge audited accounts, and the company
was also likely to be in breach of the conditions of its licence upon the expiry
of necessary insurance coverage;

() The members of the recently appointed -board were due to resign prior to
3.00 pm on 21 November 2011, whereupon the proper administration of the
funds would be jeopardised;

(g) The appointment of an independent person to take responsibility for ensuring
that each fund is wound up in accordance with its constitution and any orders
made under subsection 601NF(2) appears to be in the best interests of
members of each fund;

(h)  The winding up of the EIF appears to have received widespread suppbrt from
members, and no member contended that the funds should not be wound up.

: .Capelli v Shepard (2010) 264 ALR 167 at 190, [2010] VSCA 2 at [104]; Westfield Management Lid

v AMP Capital Nominees Ltd [20111 NSWSC 1015 at [124]; Re PWL Ltd; Ex parte PWL Lid
(formerly Palandri Wines Ltd) (No 2) [2008] WASC 232 at {44]. '

Capelli v Shepard (2010) 264 ALR 167 at 186, [2010] VSCA 2 at [86]; Australian Securities and
Investments Commission v Knightsbridge Managed Funds Ltd [2001] WASC 339 at [63].
Australian Securities and Investments Commission v Knightsbridge Managed Funds Ltd [2001]
WASC 339 at [64]; Re Rubicon Asset Management Lid (2009) 74 ACSR 346-at 351, [2009] NSWSC
1068 at [23].
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For these reasons, I made orders on the afternoon of Monday, 21 November 2011
pursuant to s 60IND of the Act that: \ '

(2) Equititrust Limited ACN 061 383 944 be directed to wind upthe
Equititrust Income Fund ARSN 089 079 854, established by Deed Poll
dated 9 August 1999; and .

(b) Equititrust Limited ACN 061 383 944 be directed to wind up the
Equititrust Priority Class Income Fund ARSN 089 679 729 established
by Deed Poll dated 9 August 1999,

Appointment of a person to take responsibility for the winding up of the funds

[321

[33]

Section 601ND empowers the Court, by order, to direct the responsible entity to
wind up the scheme. Section 60INE provides that the responsible entity must
ensure that the scheme is wound up in accordance with its constitution and any
orders under subsection 601NF(2) if, among other things, the Court makes an order
directing it to wind up the scheme. Section 601NF provides: '

“601INF Other orders about winding up

(1) The Court may, by order, appoint a person to take responsibility
for ensuring a registered scheme is wound up in accordance
with its constitution and any orders under subsection (2) if the
Court thinks it necessary to do so (including for the reason that
the responsible entity has ceased to exist or is not properly
discharging its obligations in rélation to the winding up).

(2) The Court may, by order, give directions about how a registered
scheme is to be wound up if the Court thinks it necessary to do
so (including for the reason that the provisions in the scheme’s
constitution are inadequate or impracticable).

(3) An order under subsection (1) or (2) may be made on the
application of

(a) the responsible entity; or

(b) a director of the responsible entity; .or
(c) a member of the scheme; or

(d) ASIC.”

In the circumstances that presented themselves on 21 November 2011, including the
jurisdictional impediment to the appointment of a temporary responsible entity
pursuant to s 601FN and the pending resignation of recently appointed members of
the company’s board, I considered it necessary to appoint a person to take
responsibility for ensuring that each fund was wound up in accordance with its

constitution and any orders made under subsection 60INF(2). No party argued.

against such a course. The pending resignation of the company’s directors made it
necessary to appoint an independent person to take responsibility to wind up each
fund. The parties accepted that an independent insolvency practitioner be appointed
to wind up each fund. Different persons had indicated their preparedness to be
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appointed. After hearing submissions I decided to appoint Mr David Whyte, who is
an experienced insolvency practitioner. '

Powers conferred by s 601NF

[34]

Given the time constraints that applied in hearing the application and making
appropriate orders on Monday, 21 November 2011, I was not in a position fully to
consider that day the extent of the powers conferred upon Mr Whyte by virtue of his
appointment to take responsibility for ensuring that each fund is wound up in
accordance with its constitution, and the extent of the Court’s power to make orders
pursuant to s 601NF(2) to facilitate the performance of his responsibility to ensure
that each fund is wound up in accordance with its constitution. - Having heard
submissions, my provisional view was that orders might be made pursuant to
s 601NF(2) directing that Mr Whyte act as a receiver of the property held by the
company as:

(a) responsible entity of the EIF; and

(b) responsible entity of the EPCIF

However, 1 deferred making any orders pursuant to s 601NF in this regard so that I
might consider relevant authorities concerning the power to make such’ orders
pursuant to s 601NF.

Appointment of a receiver pursuant to s 1101B of the Act

351

Soon after the commencement of the hearing on 21 November 2011, ASIC made an
oral application pursuant to s 1101B of the Act for an order appointing a receiver of
the property of each fund. The evidence and submissions indicated that the
company had contravened the Act and one condition of its Australian financial
services licence, and that upon the expiry of its insurance coverage would have
contravened another condition. In the circumstances that I have earlier related
concerning the need to appoint a person to take responsibility for ensuring that the
funds were wound up, and in the absence of a specific order that Mr Whyte act as a
receiver of ‘the property of each fund, I made an interim order under s 1101B
appointing him:

(a) areceiver of the property of EIF; and
(b) areceiver of the property of EPCIF

until 4,00 pm on Wednesday, 23 November 2011 or further earlier order. I was
satisfied that such an order would not unfairly prejudice any person, and that such an
order was in the interests of the members of each fund.

Further orders

[36]

I have now had an opportunity to consider whether in lieu of a further order
pursuant to s 1101B, or in addition to an order made under that section,
Mr Whyte should be ordered pursuant to s 601NF to act as a receiver of the property
of each fund and whether an order should be made as to the powers which he has to

" act as receiver.
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I have set out the text of s 601NF above. The exercise of the power to appoint a
person to take responsibility for ensuring a registered scheme is wound up in
accordance with its constitution and any orders made under subsection 601NF(2)
may arise for consideration in a wide variety of circumstances. For example, the
originating application in this matter envisaged the appointment pursuant to
s 60INF of a capable and competent temporary responsible entity pursnant to
s 601NF to wind up the funds and for a committee consisting of Mr McDermid,
Mr Vincent and a partner of Mr Vincent to be appointed to s 601NF to oversee the
winding up. In other circumstances a responsible entity will not exist or will not be
capable of winding up the registered scheme under the oversight of a person
appointed pursuant to s 60INF. Section 601NF(1) contemplates such situations.
One such situation is where the responsible entity “has ceased to exist”. As ASIC
submits, in such a case, unless a person appointed under s 601NF is empowered to
deal with the assets of the scheme, that person will have no means to effect the
winding up and the appointment would be rendered meaningless.

The terms of § 601INF(1) by which the Court may, by order, appoint a person “to
take responsibility for ensuring” a registered scheme is wound up may be thought to
necessarily carry with the appointment the authority to do such things as are
necessary to wind up the registered scheme in accordance with its constitution and
any orders made under subsection (2). McPherson SPJ (as his Honour then was) in
Re Crust ‘N’ Crumb Bakers (Wholesale) Pty Ltd* stated that:

“Winding up is a process that consists of collecting the assets,
realising and reducing them to money, dealing with proofs of
creditors by admitting or rejecting them, and distributing the net
proceeds, after providing for costs and expenses, to the persons
entitled.”

This statement has been approved by the Court of Appeal in Mier v FN Management
Pty Ltd’® and by the Full Court of the Federal Court in Joye v Beach Petroleum N.L°
Accordingly, an appointment pursuant to s 601NF may be said itself to authorise the
appointed person to cause assets to be collected, realised and other steps taken so as
to wind up the scheme in accordance with its constitution and any orders made
under s 601INF(2). In general terms, the constitution of the EIF provides for the
winding up to involve the conversion of the funds’ assets to money and, after the
payment of debts, the payment to members in proportion to the amount of the
members’ interests in the scheme.

Depending upon the circumstances of a particular case, the responsibility for
ensuring that a registered scheme is wound up may involve the appointed person
ensuring that the responsible entity undertakes these kind of tasks. In other
circumstances, for example, because the responsible entity has ceased to exist or is
incapable of doing these tasks, the appointed person may need to undertake them or
engage someone else to do so.

The nature and extent of the powers which s 601NF confers upon an appointed
person by virtue of his or her appointment is not clear from the terms of the statute.
The matter is not clarified or illuminated by the Explanatory Memorandum to the

[1992] 2 Qd R 76 at 78.
[2006] 1 Qd R 339 at 347, [2005] QCA 408 at [15].
(1996) 67 FCR 275 at 287, 290.
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Managed Investments. Bill 1997 (Cth) which simply stated in respect of proposed s
601NF (which is in 1dent1cal terms to's 601NF as enacted) that:

“The Court may make other such orders as it sees fit.”

But the section, as enacted, is not in such simple terms. Instead, it provides for the
appointment of a person pursuant to s 601NF(1), and goes on to provide that the
Court may “by order” give directions about how a registered scheme is to be wound
up if the Court thinks it necessary to do so. I note that subsection 601NF(2) is not
simply a power to give directions.” It contemplates the Court making orders, not
simply directions. The orders that might be made under s 601NF(2) are not
confined to directions about winding up the scheme in accordance with its
constitution. The section does not specify all of the circumstances under which it
may be necessary to give directions, but the circumstances include the fact that the
provisions in the scheme’s constitution are inadequate or impracticable.

The terms of s 601NF might be contrasted with the terms of s 601EE(2) in respect
of unregistered managed investment schemes. Section 601EE(2) provides in such a
case that the Court may make “any orders it considers appropriate for the winding
up of the scheme.” :

In Re Stacks Managed Investments Lta’,8 White J compared s 601NF(2) with
s 601EE(2) and considered ‘the authorities in relation to s 601EE(2). Section
601EE(2) was said to empower the Court “to fashion the winding-up process.” By
contrast, s 601NF(2) gave power to make directions about how a registered scheme
is to be wound up, where the winding up may already be on foot and should be
provided for by the scheme’s constitution.

In that matter the plaintiff wished to have insolvency practitioners appointed as
persons to take responsibility for ensuring that the scheme was wound up. The
plaintiff sought the conferral of a widé range of powers on such persons. These
included the power to conduct examinations in the same way that liquidators of
companies have those powers. White J observed that the plaintiff had adapted the
provisions of the Corporations Act dealing with the winding up of companies to the
circumstances of the scheme. The plaintiff contended that powers could be
conferred on the responsible persons, obligations imposed on third parties, and
rights of creditors restricted to bring the winding up of the scheme into line with the
Wmdmg up of companies. 1% His Honour observed that Part 5C.9 provides for the

winding up of a registered scheme in accordance with its constitution and any order

the Court might make under s 601NF(2). Where the scheme is a trust, what is
envisaged by the winding up of a scheme is the realisation of its property, the
payment by the responsible entity of liabilities incurred on behalf of the scheme or
the retention by it of funds with which to meet its liabilities, the ascertainment of the
members’ entitlements, and the distribution of the trust assets to the members in,
accordance with their entitlements."' The winding up of a trust was said to be quite
a different thing from winding up a company, with the liquidation of a company
being a matter governed by statute. His Honour observed that none of the detailed

10
11

¢f. the power of a Court to give directions under a provision such as the Trists Act 1973, s 96 (Qld).
(2005) 219 ALR 532, [2005] NSWSC 753.

Ibid at 541, [37].

Tbid at 537, [19].

Ibid at 542, [42],
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provisions of the Corporations Act that relate to the liquidation of a company
applied to the winding up of a scheme. :

The facts of that case are materally different to this proceeding. The plaintiff in

that case sought the appointment of registered liquidators to provide the expertise
which the plaintiff did not have in handling administrations. White J observed that
the responsible entity was entitled under s 601FB to appoint those persons as its
agents, or otherwise engage those persons, to do what the plaintiff was authorised to
do in connection with the scheme. There was no necessity for an order under
s 60INF(1). His Honour observed that such an order might be necessary if the
plaintiff were failing in its duty to wind up the scheme, but there was no suggestion
of that.

As to the proper scope for orders to be made under s 601NF(2), White J noted that
the power was limited to giving directions about “how a registered scheme is to be
wound up”. It did not authorise the Court “to confer additional powers upon a
responsible entity to which third parties would be made subject, or to interfere with
the rights which third parties would otherwise enjoy.”"* His Honour went on to
conclude that Parliament deliberately did not apply the regime for the winding up of
companies to the winding up of registered schemes and that he did not read the
power to give directions in s 601NF(2) “in the wide way for which the plaintiff
contends as, in effect, permitting the court, by order, to impose a new legislative
regime on the winding up of a particular scheme, and thereby affecting the rights of
and imposing duties on third parties.”" I'respectfully agree with these conclusions.

It is necessary, however, for me to consider whether s 601NF authorises the making
of orders which are of a different kind.

In Ré Rubicon Asset Management Ltd,"* McDougall J was likewise concerned with

the scope of the power to'make orders pursuant to s 60INF(2). The matter in issue

was a direction that the costs of winding up be borne by the responsible entity. The
power to give such a direction was found to exist. The direction was not one which
would take away any right that a third party had, or would subject a third party to

any form of compulsory process for production of documents or examination. The-

order sought by the plaintiffs in that case was made. McDougall J noted that in Re
Stacks Managed Investments White J gave as an example of what was authorised by
s 601NF(2) “the making of directions of a kind which would be made in an
administration suit for the purpose of settling the entitlements of members”.
McDougall J stated that White J was not intending to give an exhaustive account of
the width of the statutory power. Like McDougall J and White J, I do not propose
to canvass the full extent of the power to give directions under s 601NF(2). My
present concern is whether s 601NF authorises the Court by order to give a direction
about how a registered scheme is to be wound up by giving a direction that the
person to take responsibility for ensuring that the registered scheme is wound up has
the power to act as a receiver of the property held by the company as responsible
entity of the fund.

13
14,

Ibid at 544, [52].
Ibid at 545, [55].
(2009) 74 ACSR 346, [2009] NSWSC 1068.

70



[48)

[49]

{501

[51]

(52}

15

In Mier v FN Management Pty Lid", Keane JA (as his Honour then was, and with
whom McMurdo P and Douglas J agreed) was concerned with the power conferred
by s 601EE(2) in relation to the getting in, realisation and distribution of the
property of an unregistered managed investment scheme. Because the Act did not
explicitly lay down a method for the winding up of an unregistered scheme,
Keane JA stated that it must be assumed that, in general, the Court would be guided
by analogies with the law relating to the winding up of companies, partnerships and
trusts when deciding on the appropriate procedure for the winding up of a scheme.
His Honour went on to observe that the best analogy might be thought to be the
winding up procedure applicable to a registered scheme and continued:

“Unfortunately for present purposes, the Act, beyond directing that a.
registered scheme be wound up in accordance with its constitution,

also leaves the detail of the winding up of a registered scheme in .
the hands of the Court, which may make such orders as it ‘thinks

necessary to do so’.””’ (emphasis added):

In Capelli v Shepard"’ the Victorian Court of Appeal made a passing comment in
the context of a submission that the Court might give directions about whether the
scheme property included certain trees. The Court did not think it appropriate to
exercise the power under s 601NF(2) as suggested. Its first reason was that the
question was not in terms raised in the appeal. Its second reason was that the Court
was “not at all confident that a power such as this might be used to affect rights to
property.” The Court observed that it “may be that ‘directions as to how a
registered scheme is to be wound up’ are limited to procedural rather than
substantive matters.” The Court did not develop this point or attempt to define the
difference between procedural and substantive matters.

I am not concerned with an application of the kind that White J rejected in Re Stacks
Managed Investments Ltd. The application does not seek an order that would give
the person appointed pursuant to s 601NF(1) powers in relation to the property of
third parties. The application does not seek to adapt and impose detailed provisions
dealing with the winding up of companies to the circumstances of a registered
scheme.

I am ‘concerned with a question of ‘whether s 601NF authorises the person who I

have appointed to take responsibility for ensuring the funds are wound up to actas a’

receiver of the property of each fund. There may be doubt as to whether the
appointment itself confers such a power. It may be thought necessary to make an
order pursuant to s 601NF(2) directing the appointed person to act as receiver since
such an order is one which gives directions about “how a registered scheme is to be
wound up”. Such an order will be made only if the Court thinks it necessary to do
so. For example, the occasion to make such an order may arise if the responsible
entity is either unable or unwilling to wind up the scheme, or itself to appoint a
person to collect the property of the scheme, realise it and otherwise undertake the
winding up of the scheme in accordance with its constitution.

I'am satisfied that in an appropriate case s 601NF(2) gives the Court power, by
order, to give directions that the person appointed to take responsibility for ensuring

[2006] 1 QA R 339, [2005] QCA 408.
Tbid at 348-349, [18] (footnotes omitted).
(2010) 264 ALR 167 at 197, [2010] VSCA 2 at [146].
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a registered scheme is wound up act as a receiver of the property of the scherne.
The Court may exercise the power if it thinks it necessary to do so and one such
circumstance might be if the property of the scheme was in jeopardy because the
responsible entity was unable or unwilling to collect the property, realise it and do
the other things necessary to wind up the scheme..

The present application is concerned with property that is held on trust. The person
that I have appointed pursuant to s 601NF to take responsibility for ensuring that
each fund is wound up in accordance with its constitution is required to ensure that
a trust is wound up, but cannot necessarily rely upon the responsible entity itself to
perform that task. In the analogous situation of a private trust in which trustees fail
to get in trust property, a receiver may be appointed on the application of one of the
trustees or of any beneficiary where the appointment is required for the safety of the
trust property (the basis of the jurisdiction being the jeopardy of that property).'®
The Court may appomt a receiver of trust property where that is necessary for the
well-being of the trust."” The Court will appoint a receiver of trust property where
that property is in jeopardy through misconduct, waste, improper disposition, breach
of a trustee’s duty or the unsuitable character of the trustee.”’ The case in favour of
appointment of a receiver must be a strong one but in assessing the risk to the trust
the Court will apply a qualitative judgment.*! In my view, the exercise of the power
conferred by s 601NF(2) to order that the person who has been appointed to take
responsibility for ensuring that the registered scheme is wound up act as a receiver
of the scheme’s property should be exercised with a similar caution, and only where
a strong case is made out for the need for such an order.

Having now had the opportunity to consider the authorities cited to me at the

hearing on 21 November 2011, I consider that s 601NF(2) provides a-source of
power to make an order giving directions that Mr Whyte act as a receiver of the'

property of each fund.

On the morning of Wednesday, 23 November 2011, I heard submissions as to
whether it is appropriate to extend Mr Whyte’s appointment as a receiver pursuant
to s 1101B and to make a similar order pursuant to s 601NF(2). I decided to make
such orders and my reasons for doing so follow.

In this matter the Court has directed the responsible entity, namely the company, to
wind up each scheme. In the circumstances earlier outlined, it was necessary to
appoint an independent person to take responsibility for ensuring that each fund is
wound up in accordance with its constitution and any orders made under subsection
601NF(2).

The appointment of a receiver of the property of each fund pursuant to s 1101B on
ASIC’s application and also pursuant to's 601NF(2) was supported by ASIC, and
the members of the funds for whom Mr Martin SC and Mr Tucker respectively

appeared. On this morning’s hearing it was opposed by the company and by Mr

Mclvor for whom Mr Peden of Counsel appeared. Following the resignation of Mr

Yunghanns v Candoora No. 19 Pty Ltd (No 2) (2000) 35 ACSR 34 at 47, [2000] VSC 300 at [66];

1.D. Heydon and M.J. Leeming, Jacobs’ Law of Trusts in Australia, 7th ed (Chatswood: LexisNexis
Butterworths, 2006) at 625, [2305]..

Ibid.

Yunghanns v Candoora No. 19 Pty Lid (No 2) (2000) 35 ACSR 34 at 52, [2000] VSC 300 at [84].
Ibid.
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Vincent, Mr McDermid, Mr Bingham and Mr Powell at 2.50 pm on Monday, Mr
Mclvor as sole shareholder of the company appointed himself, his wife Ms Stacey
Mclvor and Mr Ross Honeyman as directors.

Whereas on Monday, 21 November, the company did not oppose the appointment
of Mr Whyte as a receiver of the property of the funds, it now does so. Mr Peden
submitted on its behalf and on behalf of Mr Mclvor that there was no need to
appoint Mr Whyte as a receiver pursuant to s 1101B(1) or s 601NF(2).

ASIC made submissions as to why there was such a need. ASIC’s submissions
were adopted by Mr Martin SC on behalf of the members he represents. Mr Tucker
also supported Mr Whyte’s appointment as a receiver for essentxally the same
reasons.

ASIC placed particular reliance upon the affidavits upon which it previously relied,
and on its previous submissions in this proceeding and in proceeding BS9694 of
2011, being a proceeding which it brought against the company. In summary, ASIC
submits that there is no dispute that the company is in breach of a condition of its
Australian financial services licence—that it hold a minimum amount of net
tangible assets (“NTA”)—and has breached provisions of the Act requiring the

company to lodge audited financial reports for each fund and audited reports of its

compliance with the compliance plans for both funds. The affidavit material upon
which ASIC relies, particularly an affidavit of Ms Gentles, and ASIC’s written
submissions detail the circumstances of these breaches.

ASIC was sufficiently concerned by the company’s breaches of its licence and
breaches of sections of the Act that it issued a Notice of Hearing under s 915C of
the Act requiring the company to show cause as to why its licence should not be
cancelled. Prior to that hearing it brought proceedings against the company, as did

Tucker SF Pty Ltd. The material upon which ASIC relied included the matters that

I have earlier addressed, and also identified substantial concerns as to how the
company operated or proposed to operate each fund, the instability of the
company’s board and Mr Mclvor’s ability to change the board of the company at
any time and without not1ce

The affidavit of Ms Gentles is a substantial document, and contains material which
justified ASIC’s concern that Mr Mclvor may not deal with the assets of the EIF in
the best interests of members. The material relied upon by ASIC that supported its
concern in this regard included documents that recorded the concerns of the board
of the company in September and October 2011 about Mr MclIvor’s conduct. This
included the then board’s view that Mr Mclvor “was responsible for making all of
the current problem loans”. It also included claims that he had demonstrated
extremely poor judgment in recent times (evidenced by emails attached to an
affidavit filed in proceedings brought against the company by a borrower that had
acquired a unit in the EIF and commenced proceedings to wind up the company). It
included the directors’ view that Mr Mclvor had continued to deal on an
unauthorised basis with some borrowers. Mr Mclvor was said to be in ongoing
conflict with the board and senior management and to have made a series of threats
against staff.

Exhibits to Ms Geniles’s affidavit provided evidence from a former chairman, a
former director and a former CEO of the company about the exercise by Mr McIvor
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of his ability to change the company’s personnel and directors without notice and
without consultation.

ASIC sought relief in the proceedings that it brought against the company and.

submitted on that occasion that such relief was appropriate in circumstances where:

(a) the company was, by its own admission, in breach of the NTA requirements
imposed by its licence;

(b) the company had failed, despite spec1f1c requests by ASIC, to notify ASIC of
its current NTA position;

(c) the company had failed to lodge andited financial reports allowing ASIC to

make an assessment of its financial position;

(d) the company had breached provisions of the Act in failing to Jodge audited
financial reports and audited reports of its compliance with compliance plans
for both funds;

(e) the board of the company had been in a state of upheaval, with Mr McIvor
apparently focused on ways to develop the assets of EIF, rather than 51mply
procéeding with an orderly winding up.

These matters were said to pose an increased risk that the company might seek to
operate the EIF in a manner which was not in the best interests of members.

On 27 October 2011, Martin J made consent orders in relatlon to the operation of
the EIF and the EPCIF on ASIC’s app11cat10n

In the application brought by Tucker SF Pty Ltd there were many allegations of
misconduct by Mr Mclvor. Mr Mclvor’s affidavit sworn 26 October 2011 stated
that in respect of Mr Tucker’s numerous allegations against him:

“I'am deliberately not responding to those allegations as I do not
consider them relevant to the present application. My response to
those matters will occur in the fullness of time. By not responding to
them in this affidavit I should not be taken as accepting the
correctness of what Mr Tucker has said.”

I am not in a position to resolve the allegations made by Mr Tucker against Mr
Mclvor.

The concerns raised by ASIC include concerns based upon facts, about which there
is no dispute, relating to the company’s failure to comply with the conditions of its
licence and the requirements of the Act.

Mr Mclvor gave undertakings to the Court on 26 October 2011 that he would not
appoint a new director to the board of the company, or remove a director or seek to
remove a director from its board without giving seven days’ notice to the existing
board and to ASIC, and seeking the leave of the Court after expiry of that notice.
He also gave an undertaking that he would not seek to interfere with the conduct of
the board in its business and the discharge of its résponsibilities on the basis that it
was clear that he was entitled to put properly documented proposals before the
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board for its consideration. Mr Mclvor stated that he gave these undertakings to
“safeguard any concerns which may be held regarding the independence of the
Board and Board members being subject to influence”.

Following the resignation of the directors on Monday, I released Mr McIvor from
these undertakings so that the company would have directors. There is no
indication that Mr MclIvor will not remain a director of the company. There is no
indication that he intends to resign as a director and replace himself with other
directors who are clearly independent of him. There is no evidence that
independent directors would be prepared to assume such a role, and with the expiry
of relevant insurance policies there is every reason to suppose that independent
directors would not be willing to accept appointment in the absence of the kind of
insurance cover that Mr Vincent.and his fellow directors were unable to obtain.

‘The matters raised by ASIC in the proceedings commenced by it, and also in these
proceedings, raise serious concerns about the ability of the company while it
remains under Mr Mclvor’s control, and while he remains a director:

(a) to operate each fund in a manner that will comply with the Act and the
conditions of its Australian financial services licence; and

(b) to actin a manner which is in the best interests of the members of each fund.

I am not persuaded that the company will wind up the funds in a manner that is in
the best interests of their members. On the contrary, the matters relied upon by
ASIC and the members who support the appointment of Mr Whyte as a receiver
raise a strong case that the appointment of a receiver is necessary to ensure that each

- scheme is wound up in accordance with its constitution and any orders made under

subsection 601NF(1).

Whereas the company on Monday did not oppose the making of orders for the
appointment of a receiver, it now submits that such an appointment is premature and
unfairly prejudicial to the interests of members. It and Mr Mclvor submit that I
should not assume that there will be problems in the orderly conduct of the winding
up that T have ordered, that the company should be given the opportunity to wind up
each scheme in accordance with its constitution and that Mr Whyte should only be
appointed as a receiver if and when problems arise. They submit that it is not in the

interests of members for Mr Whyte as receiver to assert control over the property of

the funds and that the property of the funds should be left in the control of the
company as a responsible entity, subject to the responsibility that Mr Whyte has by
virtue of his appointment pursuant to s 601NF to take responsibility for ensuring
that each scheme is wound up in accordance with its constitution.

I do not accept this submission. I conclude that the best interests of most members
of the funds, and the winding up of each scheme in accordance with its constitution,
will be served by the appointment of Mr Whyte as a receiver. Such an appointment
will avoid confusion and possible disputes over the control of property. Placing the
propeity of the funds under the control of Mr Whyte as a receiver is likely to
facilitate its realisation and the winding up of each fund for the benefit of its
members. The appointment of Mr Whyte as receiver does not preclude him from

having employees of the company (past, présent and future) undertake tasks that are-

required to wind up each fund. As I mentioned more than once during the course of
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argument, the best interests of members would appear to be served by relying upon
the knowledge, skill and experience of persons who are familiar with the company’s
affairs, including persons who have taken steps to realise its property in the best
interests of members. I am not, however, persuaded that the property of each fund
should be left under the control of the company, subject only to the oversight of Mr
Whyte by virtue of an appointment under s 601NF(1). The company’s history of
non-compliance with its statutory obligations, breaches of the conditions of its
licence and the evidence pointed to by ASIC in relation to Mr Mclvor present a
strong case for the appointment of a receiver of each fund’s property. The orderly
conduct of the winding up of each fund will be facilitated by clarification of the fact
that Mr Whiyte is not only responsible for ensuring that each scheme is wound up in
accordance with its constitution and any orders under subsection 601NF(2), but that
he has the power to do so, including the power of a receiver to take control of the
property to which he has been appointed receiver and to deal with that property in a
way that facilitates the winding up of each fund in a manner, and within a
timeframe, that realises the property of each fund in the best interests of members.

I am not satisfied that Mr Whyte will be able to ensure that each fund is wound up
in a timely, efficient and cost-effective manner unless be is appointed as a receiver
of the property of each fund. Iconsider that it is in the interests of the members that
the property of the funds be under his control.

In general, the circumstances that made it necessary to appoint an independent
person to take responsibility for ensuring that each fund is wound up in accordance
with its constitution and : any orders made under s 601NF(2) also persuade me that it
is in the best interests of each fund that the same person be appomted as receiver of
its property. I am persuaded that the appointment of a receiver is necessary for the
well-being of the property which is held on trust by the company, and to ensure that
the winding up of ‘each fund occurs in accordance with its constitution and any
orders made under s 601NF(2).

Mr Peden also submitted that I should not appoint Mr Whyte as a receiver because
such an order would cut across the legislative framework governing the winding up
of a registered scheme. I do not agree with that submission.

First, insofar as an appointment as receiver pursuant to s 1101B(1) is concerned, the

- company’s contravention of the Act and its contravention of conditions of its
Australian financial services licence justify the appointment of a receiver in the

circumstances. There is nothing inconsistent with the legislative framework for the
winding up of a registered scheme in exercising a power conferred under
s 1101B. Such an order may aid the winding up of a registered scheme.

Secondly, I do not consider that the legislative framework of Part 5C.9 precludes
the appointment of a receiver pursuant to s 601NF(2) if it is necessary to do so. I
have concluded in the circumstances of this matter than an order giving a direction
that Mr Whyte be appointed as receiver of the property is necessary.

I raised during argument the issue of whether it was necessary for Mr Whyte to be
appointed as a receiver pursuant to s 1101B(1) and also pursuant to s 601NF(2) of

the Act. However, the parties supporting his appointment favoured such a course,

and I intend to make such orders. To the extent that there may be some doubt
concerning the extent of the Court’s power to appoint a receiver pursuant to
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s 601NF(2) I consider that the best interests of the members will be protected by
making an order under s 1101B(l) of the Act. Even with an appointment as
receiver under-s 1101B(1), I think that it is necessary also to appoint Mr Whyte as a
receiver pursuant to s 60INF(2). Such an appointment makes clear that one source
of his power to act as receiver is s 601NF. 1t is appropriate that,-in carrying out his
responsibility for ensuring that the registered scheme is ‘wound up in accordance
with its constitution, he have powers that are sourced in the section of the Act that
imposes that responsibility. Further, the possibility exists that in the future the
Court may rescind or vary the order made under s 1101B, or suspend its operation,
pursuant to s 1101B(11). K that occurs Mr Whyte should continue to have the

powers and responsibilities associated with appointment as a receiver pursuant to s

601NF(2).

Mr Whyte’s appointment as receiver should not be perceived to be based solely
upon the contraventions by the company which attract the operation of
s 1101B. It should be clear that Mr Whyte is also being appointed a receiver of the
property of each fund because such an appointment is thought necessary to facilitate
the performance of his responsibility for ensuring that each scheme is wound up in
accordance with its constitution. The winding up of each fund will be facilitated by
an order that indicates that one purpose of the appointment of Mr Whyte as receiver
of the property of each fund is to facilitate the fund being wound up in accordance

~with its constitution. Mr Whyte, in discharging his responsibilities which arise by

virtue of his appointment under s 601NF(1), will have the power to receive the
property of each fund, and the directors of the company, its employees and third
parties should understand that a source of the power which he is given to facilitate
the responsibility imposed upon him by s 601NF(1) is s 601NF(2). He should have
the power of a receiver and the order should state that one source of that power is an
order made under s 601NF(2).

If T had acceded to the submissions made by the company and Mr Mclvor this
morning and not appointed Mr Whyte as a receiver, then there would have been
scope for dispute and disagreement between Mr Whyte and individuals in control of
the company, including Mr Mclvor, concerning the control of the property of each
fund. I consider that the appointment of Mr Whyte as a receiver will reduce the
scope for such disputes.

In short, an order pursuant to s 601NF(2) directing that Mr Whyte be appointed as a
receiver of the property of the EIF and a receiver of the property of the EPCIF is in
the best interests of members and is necessary to facilitate the winding up of each

" fund.

A copy of the orders made by me on 21 November 2011 and a copy of the orders
made by me today are set out as annexures to these reasons.
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SUPREME COURT OF QUEENSLAND

REGISTRY: Brisbane
NUMBER: 10478/11

In the matter of EQUITITRUST LIMITED ACN 061 383 944

Applicant:

Before:

Date:

EQUITITRUST LIMITED ACN 061 383 944

ORDER

Justice Applegarth

21 November 2011

Imtxatmg document: Application filed 15 November 2011, and oral application made by

the Australian Securities and Investments Commission on 21
November 2011

THE OliDER OF THE COURT IS THAT:

1.

Pursuant to section 601ND (1)(a) of the Corporations Act 2001 (Cth) (the "‘Aét”):-

@)

(b)

Equititrust Limited ACN 061 383 944 be directed to wind up the Equititrust
Income Fund ARSN 089 079 854, estabhshed by Deed Poll dated 9 August
1999 (“EIF™),

Equititrust Limited ACN 061 383 944 be directed to wind up the Equititrust
Priority Class Income Fund ARSN 089 079 729 established by Deed Poll
dated 9 August 1999 (“EPCIF”).

David Whyte (“Mr Whyte”) be appointed pursuant to section 601NF(1) of the Act
to take responsibility for ensuring that:-

(a)
(b)

the EIF is wound up in accordance with its constitution; and

the EPCIF is wound up in accordance with its constitution.

Pursuant to section 601NF(2), that Mr Whyte:-

(a)

(b)

have access to the books and records of Equititrust Limited which concern
the EIF and the EPCIF;

be indemnified out of the assets of the EIF in respect of any proper
expenses or costs incurred in effecting the winding up of the EIF;
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()  be indemnified out of the assets of the EPCIF in respect of any proper
expenses or costs incurred in effecting the winding up of the EPCIF;

(d)  beentitled to claim remuneration in respect of the time spent by him and by
any servants or agents of BDO who perform work in the winding-up of the
EIF at rates and amounts to be approved by the Court and be indemnified
out of the assets of the EIF in respect of such remuneration; and '

(e)  beentitled to claim remuneration in respect of the time spent by him and by
any servants or agents of BDO who perform work in the winding up of the
EPCIF at rates and amounts to be approved by the Court and be
indemnified out of the assets of the EPCIF in respect of such remuneration.

Pursuant to sections IIOIB( 1) and 1101B(5) of the Act, Mr Whyte be appointed
as:-

(a) areceiver of the property.of the EIF; and
(b)  areceiver of the property of the EPCIF,
until 4:00pm on Wednesday 23 November 2011, or further earlier order.

That nothing in this Order prejudices the rights of the National ‘Australia Bank
Limited, Commonwealth Bank of Australia Limited or Bank of Scotland
International Ltd, pursuant to any securities any of them hold over Equititrust
Limited or the EIF.

That by 4pm on Tuesday 22 November 2011, Equititrust Limited publish on iis
website (Www.equititrust.com.au), in pdf form, by way of notice to members of the
EIF and EPCIF a copy of this Order, which publication shall be sufficient notice to
members-of the EIF and EPCIF of this Order.

There be general liberty to apply to any person affected by these Orders, including
liberty to apply for further directions in accordance with section 601NF(2) of the
Act.

The parties appearing on this application, save for ASIC, be paid their costs of and
incidental to this Application, to be assessed on the standard basis, out of the EIF.

The oral application of ASIC be adJourned to 10:00am on Wednesday 23
November 2011.
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SUPREME COURT OF QUEENSLAND

REGISTRY: Brisbane
NUMBER: 10478/11

IN THE MATTER OF EQUITITRUST LIMITED ACN 061 383 944

Applicant: EQUITITRUST LIMITED ACN 061 383 944
. AND
Respondents: THE MEMBERS OF THE EQUITITRUST INCOME FUND

ARSN 089 079 854 AND THE MEMBERS OF THE
EQ}UIVTITRUST' PRIORITY CLASS INCOME FUND ARSN

089 079 729
ORDER
Before: Justice Applegarth
Date: 23 November 2011

Initiating document: Application filed 15 November 2011 and Ofal Application made 21
November 2011

THE ORDER OF THE COURT IS THAT:

1. Pursuant to s.1101B(1) of the Corporations Act 2001 (Cth) (the Act) David Whyte
(Mr Whyte) be appointed as:

(a) areceiver of the property of the Equititrust Income Fund (EIF); and

(b) areceiver.of the property of the Equititrust Priority Class Income Fund
(EPCIF).

2. Pursuant to s.601NF(2) of the Act David Whyte (Mr Whyte) be appointed as:

(a) areceiver of the property of the Equititrust Income Fund (EIF); and
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(b) a receiver of the property of the Equltltrust Priority Class Income. Fund
(EPCIF).

3. Pursuant to 5.1101B(1) of the Act, Mr Whyte have, in relation to the property for
which he is appointed receiver pursuant to Order 1 above, the powers set out in 5.420
of the Act in addition to the powers set out in s.1101B(8)(a) to (c) of the Act.

4. Pursuant to s.601NF(2) of the Act, Mr Whyte have, in relation to the property for
which he is appointed receiver pursuant to Order 2 above, the powers set out in 5.420
of the Act and the powers set out in 5.1101B(8)(a) to (c) of the Act.

5. Pursuant to s.1101B(1) of the Act, Mr Whyte in respect of the appointment made in
Order 1 above:

(a) be indemnified out of the assets of the EIF in respect of any proper expenses or
costs incurred in acting as receiver of the property of the EIF;

(b) be indemnified out of the assets of the EIF in respect of any proper expenses or
costs incurred in acting as receiver of the property of the EPCIF;

() be entitled to claim remuneration in respect of the time spent by him and by
any servants or agents of BDO who perform work in the receivership of the
property of the EIF at rates and amounts to be approved by the Court and be
indemnified out of the assets of the EIF in respect of such remuneration;

(d) be entitled to claim remuneration in respect of the time spent by him and by
any servants or agents of BDO who perform work in the receivership of the
property-of the EPCIF at rates and amounts to be approved by the Court and be
indemnified out of the assets of the EPCIF in respect of such remuneration.

6. Pursvant to s.601NF(2) of the Act, Mr Whyte in respect of the appointment made in
Order 2 above:

(a) be indemnified out of the assets of the EIF in respect of any proper expenses or
costs incurred in acting as receiver of the property of the EIF;

(b) be indemnified out of the assets of the EIF in respect of any proper expenses or
costs incurred in acting as receiver of the property of the EPCIF;

(c) be entitled to claim remuneration in respect of the time spent by him and by
any servants or agents of BDO who perform work in the receivership of the
property of the EIF at rates and amounts to be approved by the Court and be
indemnified out of the assets of the EIF in respect of such remuneration;

+ (d) be entitled to claim remuneration in respect of the time spent by him and by
any servants or agents of BDO who perform work in the receivership of the
property of the EPCIF at rates and amounts to be approved by the Court and be
indemnified out of the assets of the EPCIF in respect of such remuneration.
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7. That nothing in this Order prejudices the rights of the National Australia Bank
Limited, Commonwealth Bank of Australia Limited or Bank of Scotland International
Ltd, pursuant to any securities any of them hold over Equititrust Ltd or the property of
the EIF. S

8. That by 4pm on Thursday 24 November 2011, Equititrust Ltd publish on its website
(www.equititrust.com.au), in pdf form, by way of notice to its members of the EIF and

EPCIF a copy of this Order, which publication shall be sufficient notice to members of |

the EIF and EPCIF of this Order.

9. The parties appearing on this application, save for ASIC, be paid their costs of and

incidental to this application, to be assessed on the standard basis, out of the EIF.

10. There be general liberty to apply to any person affected by these Orders, including
liberty to apply for further directions in accordance with s.601NF(2) of the Act.
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Tel: +61 7 3237 5999 Level 18, 300 Queen St
Fax: +61 7 3221 9227 Brisbane QLD 4000 .
www. bdo.com.au GPO Box 457 Brisbane QLD 4001

AUSTRALIA

TO INVESTORS

21 February 2012

EQUITITRUST INCOME FUND ARSN 089 079 854 (“EIF”)
(RECEIVER APPOINTED) (“The Fund”)

1. Introduction

I refer to my first report to investors dated 1 February 2012 in which, amongst other things, { advised
that | would post monthly updates on the website www.equititrust.com.au in relation to the progress
of the winding up of the EIF,

There have been several significant developments over the last three weeks that warrant a further
report at this time, and which | comment on as follows: '

2. Appointment of Voluntary Administrators to Wirrina Resort and
Conference Centre Pty Ltd (“WRCC”)

WRCC is & subsidiary of Wirrina Corporation Pty Ltd which is in turn a subsidiary of Equiti‘trust Ltd
(“Equititrust”) as responsible entity for the EIF.

Wirrina Corporation Pty Ltd is the mortgagee in respect of loans made to Sunset Cove Developments
Pty Ltd and which were assigned from a subsidiary of Octaviar Ltd (formerly MFS) in 2010.

The loans and the security for the loans are held on behalf of the EIF. WRCC operatéd the resort and
golf course at Wirrina Cove, South Australia,

Mark Mclvor is the sole director of WRCC.

As you are aware, | was appointed by the Court as Receiver of the assets of the EIF and the person
responsible for ensuring that the fund is wound up in accordance with its constitution. Notwithstanding
this and my prior written instructions not to do so, Mark Mclvor appointed David Ross, Blair Pleash and
Richard Albarran of Hall Chadwick as Voluntary Administrators of WRCC on 3 February 2012 without any
prior reference to me. :

As a result of subsequent discussions with Mr Mclvor, I'have formed the view that Mr Mclvor may have
made this appointment without a full understanding of the legal structure of the resort and surrounding
land and funding arrangements for the resort. This included that the Administrators had no right to
trade the business as the liquor and gaming licences were in the name of Wirrina Corporation Pty Ltd.

Notwithstanding the appointment of administrators to WRCC, the resort and golf course is now
continuing to trade through Wirrina Corporate Pty Ltd with my support as the Receiver.

BDO Business Recovery & Insolvency {OLD) Ply Lid ABN 90 134 036 507 is 2 member of a national association of independent entities which are all members
of BDU {Australia) Ltd ABR 77 050 110 275, an Austratian company limited by guarantee. BDO Business Recovery & insolvency {QLDY Pty Ltd and'8DO
{Australia} Lid are members of BDO international Lid, a UK company timited by guarantee, and form part of the international BOO network of independent
membey firis, Liability limited by a scheme approved under Professional Standards Legistation {other than for the acts or omissions of financial services
ticensees} in each State or Territory other than Tasmarnia. '
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- 3. Recent Contract of Sale

.An offer was recently received for one of the properties where Equititrust Ltd is mortgagee in
possession.” The EIF has the first mortgage over this property and Equititrust Ltd as responsible entity
for the Equititrust Premium Fund (“EPF”) has'a second mortgage.

In considering an offer for the property, both Mr Mclvor and another director of Equititrust, David
Hickie sought to impose conditions in relation to the distribution of the net proceeds of sale. In my
view they sought to prefer the interests of the EPF investors ahead of the EIF investors by proposing‘
that approximately $400,000 be paid to the EPF rather than all proceeds being paid to the EIF in
accordance with the terms of the security documentation which recognise the EIF’s first priority and
entitlement to all net proceeds of sale.

| refused to accept the conditions they sought to impose. | (together with the adminisfrators appointed
to EL) have accepted an offer for the sale of the property with the full net proceeds of sale to be paid
to the EIF. . .

| have raised with Mr Mclvor and Mr Hickie my concern that their actions may be a breach of duty and
would place them in a conflict of interest and have sought an explanation as to the reasons why they
sought to impose the above discussed conditions. No response has been received.

4. Lack of Cooperation from Mark Mclvor

I wrote to Mr Mclvor on 14 February 2012 expressing my concerns regarding his general lack of
cooperation in the winding up of the EIF and continued failure to respond to correspondence and
attend meetings to discuss important elements of the winding up. My concerns included those
mentioned at Sections 2 and 3 above and the unauthorised termination of the CEQ, Troy Bingham which
was discussed in my first report to investors.

Mr Mclvor has also sought to reins;ate a management fee from the EIF to Equititrust of $2.8M that was
previously waived by the directors of Equititrust.

| am awaiting a written response.

5. Insolvency Appointments to Equ'ititrust Ltd

Richard Albarran, Glen Oldham and Blair Pleash of Hall Chadwick were appointed Voluntary
Administrators of Equititrust by the board of directors on 15 February 2012 when it was resolved that
the company is or is likely to become insolvent. The directors’ powers were suspended upon the
appointmert of the Administrators.

Subsequently, on 16 February 2012, Will Colwell and Greg Moloney of Ferrier Hodgson were appointed
as Receivers and Managers of the company by one of the secured creditors of the company.

These two appointments do not affect my appoihtment as Receiver of the assets of the EIF and as
person responsible for ensuring that the Fund is wound up in accordance with its constitution.

I will therefore continue to act in accordance with the Court orders pursuant to which | was appointed.
This includes ensuring that the Fund is wound up in accordance with the terms of its constitution,
including the orderly realisation of its assets.

GACutent\AdministrationsiClient Folders\EquititrastiLtr to RAB 241141 .dos
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6. ECG Administration Pty Ltd (Administrators Appointed) (“ECGA”)

Richard Albarran, Glen Oldham and Blair Pleash of Hall Chadwick were appointed Voluntary
Administrators of ECGA on 5 February 2012. ECGA was the service provider to Equititrust in respect of
the provision of staff/consultants, offices and equipment. It is the leaseholder of the premises at
Chevron Island that Equititrust traded from.

As detailed in my first report to investors, there is a services agreement in place with GCP (HQ) Pty
Ltd. This includes paying 50% of the rent payable by ECGA for the premises.

I am in discussions with the Administrators of ECGA to see if they have the funds to meet the other 50%
of the rent. Arrangements may be required for the staff and consultants to be moved to alternative
premises.

7. Queries

Should you have any queries in the above respect, please contact Jayden Coulston on (07) 3237 5890
Andrew Want of this office on (07) 3237 5711.

Yours faithfully

David Whyte
Receiver

Enc.

Galurrentisdministrationsi Client Folders\EquititrusBilir to NAB 249114.doc
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Tel: +617 3237 5999 Level 18, 300 Queen St
Fax:+61 7 3221 9227 Brisbane QLD 4000
www.bdo.com.au GPO Box 457 Brisbane QLD 4001

i el AUSTRALIA

TO INVESTORS
27 Mar;h 2012

EQUITITRUST INCOME FUND ARSN 089 079 854 (“EIF”)
(RECEIVER APPOINTED) (*The Fund”)

I refer to my previous two reports dated 1 February 2012 and 21 February 2012 and now provide my
third update to investors on ‘the progress of the winding up of the Fund by me as Court appointed
receiver of the property of the Fund. ’

1. Court Order

Following the appointment by the board of Equititrust Limited of Blair Pleash, Richard Albarran and
Glen Oldham of Hall Chadwick as Voluntary Administrators and Will Colwell and Greg Moloney of
Ferrier Hodgson on 16 February 2012 as privately appointed Receivers.and Managers of Equititrust
Ltd (Administrators Appointed) (Receivers and Managers Appointed) (“EL”) by NAB, it was agreed
amongst the parties that in order to save any duplication of effort and costs that | would apply to
" the court for further directions to clarify the roles of the various insolvency practitioners appointed
and for directions that | (as Court appointed receiver) should continue with the.winding up of the
Fund pursuant to the powers already granted to me by the Court.

The attached court order dated 29 February 2012 includes confirmation that | may:

+ take all steps necessary to realise the property of the EIF, including executing documents on
behalf of the responsible entity;

» . bring, defend or maintain any proceedings on behalf of the EIF in the name of Equititrust Ltd
(Administrators Appointed) (Receivers and Managers Appointed); and

+ take all steps necessary to effect the NAB bank guarantee facility and replace the CBA bank
guarantee facility (this is currently in course to replace the existing facility of approximately
$1.2M).

2. Realisation of Ass'ets

As | have previously advised investors, the purpose of my appointment by the Court is to ensure
that the Fund is wound up in accordance with its constitution. The constitution of the Fund
provides that when the Fund is being wound up, all assets must be converted to money, all proper
costs deducted and then a distribution made to each investor in proportion.to the investor’s
interest in the Fund.

The process of the winding up of the Fund for the benefit of investors is well underway.

1
BDO Business Recavery & Insolvency {(JLD) Pty Lid ASN 90 134 036 507 is a member of a nationad association of independent entities which are alt members
of BDO {(Australia) Ltd ABN 77 B50 110 275, an Australian company lintited by guarantee, BDO Business Recovery & Insolvency (QLD) Pty Lid and 800
{Austratia) Lid are members of BDO International Ltd, a UK company timited by guarantee, and form part of the international BDO network of independent
merber firms. Liability limited by a scheme approved under Professional Standards Legislation (other than for the acts or omissions of financial services
ticensees) in each State or Territory other than Tasmania.
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As this is a public document and to ensure | do not prejudice any ongoing negotiations regarding the
sale of the properties, | will not at this time identify individual properties and/or their expected
realisable values.

As noted above, the realisation of assets the subject of security in favour of the Fund is well
underway. This process involves all real property assets charged with security in favour of the EIF
(in respect of the defaulting loans) either already being on the market or about to have sale
campaigns commenced (with the exception of two properties). With respect to the two properties
not presently subject to sales campaigns, solicitors have been instructed to commence possession
proceedings in respect of one of the properties and in respect of the other, | have asked three
planning consultants/real estate advisors to provide their recommendations on whether or not a
revised development application should be pursued before taking that property to the market.

Marketing costs of $240,688 have been approved in respect of the commencement of eight sale
campaigns to date. | am currently obtaining updated valuations on a number of properties. | will
review the estimated outcome to investors on completion of valuations and ongoing offers
received/market feedback.

I summarise in the table below the sales completed since my appointment, contracts on foot and
current offers accepted awaiting execution of contracts:

Sales completed 3,148,866
Five contracts on foot . 4,134,820
Four offers accepted, awaiting executed contracts 6,775,140

Of the five contracts on foot, $2.75M is due to settle on 2 April 2012, $500K is to be confirmed and
the three others are due to settle between 30 November 2012 and 23 December 2012;

Of the offers accepted, two contracts are 30 days unconditional contracts, one isa 90 days
unconditional contract and the other contract involves a 30 days due diligence clause followed by a
60 day settlement. -

| will update investors on the progress on the sales in my monthly reports to investors. Given the
contracts on foot and offers accepted, | am hopeful that the secured creditors of the Fund (NAB
and CBA) will be paid in full by the end of June 2012. With the benefit of further sales of the
properties currently on the market and where sale campaigns are to commence, | am hopeful | will
be able to commence interim distributions to investors in the second half of this year.

3. Legal Proceedings

There are currently nine legal actions on foot although five are largely finalised with cost orders to ‘
be recovered in four of those matters.

Judgement was handed down on one matter on 13 March 2012 in the amount of $401.554 plus.
interest and costs.

The remaining actions are expected to realise several million dollars for the benefit of investors
although this may take some time to realise.

Additionally, as noted above | have instructed solicitors to commence possession proceedings in
respect of one property. In addition instructions have been given in relation to two actions against

2
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the same valuer for negligence and damages in excess of $10M. Any amount recoverable in this
latter respect will be sought against a professional indemnity insurance policy.

4, Receipts and Payments

Summary of Receipts and Payments for the Receivership Period

21 November 2011 to 25 March 2012

RECEIPTS _ Amount ($)

Transfer from pre-appointment bank account 653,867.63

- Loan Recoveries:

Rosea Pty Ltd 19,583.33
Toowoomba (Foundry Shopping Centre) Pty Ltd 23,391.67
Gamp Developments Pty Lid : 2,254,292.44-
Tweed Central Pty Ltd 550,116.27
Hollyander Pty Ltd 344,457.88 3,191,841.59

Total Receipts : 3,845,709.22

Bank Charges 138.20

Distressed Loan Funding:
' Checkling Pty Ltd {Receiver & Manager Appointed) 121,399.28

Corymbia Corporation Pty Ltd 188,017.32
CTP Pty Ltd 17,941.00

 East Coast Pty Ltd : 40,867.61
Gamp Developments Pty Ltd 75,116.47
Gonfanon Pty Ltd (Receiver & Manager Appointed) 924.55
Glenrowan Land Pty Ltd ' 4,215.00
ICA (South Australia) Pty Ltd (Receiver & Manager 312.392.48 s
Appointed)/Sunset Cove Developments Pty Ltd ’
Kele Property Group (Port Macquarie) Pty L.td 326.00
Morvale Land Pty Ltd 19,535.05
Mountbell Pty Ltd ' 51,990.76
Newton, Kristine Lorraine - 2,041.75

- Resort Corporation Pty Ltd {in Liquidation) 1,210.00
Toowoomba (Foundry Shopping Centre) Pty Ltd 15,002.91
Tweed Central Pty Ltd v 65,668.04
Valencia Grove Pty Ltd 6,305.75
Western Lands Corporation Pty Ltd 45,500.00
Windsor Turf Pty Ltd (Receiver & Manager Appointed) 121,506.57 1,089,960.54
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Document Production - Printing/Copying . 5,863.86

GST Paid : - 250,689.00
IT expenses ‘ : _ ‘ 8,627.67
Legal Fees 239,250.97
Office rental 7,791.66
Purchase of office equipment | ‘ 20,496.71

Reimbursement of expenses - Equititrust Limited

Pr_e-appbintment (prior to 21 November 2011) 653,867.63

Post-appointment (subsequent te 21 November 2011) 305,682.62 959,550.25
Telephone/Fax/Internet . ' 9,518.65
Wages and Salaries 25,640.37
Total Payménts - 2,617,527.88
Cash at Bank : ' 1,228,181.34

5. Potential Proposed Change in Responsible Entity

A number of investors have queried with me what the effect a change in the responsible entity for
the Fund would have and how this may affect the winding up of the Fund pursuant to the court
orders of 21 and 23 November 2011 and 29 February 2012, :

At the first meeting of creditors held by the Voluntary Administrators on 27 February 2012, Richard
Albarran stated that his view was that the responsible entity should be changed. However it is my
view that he did not fully articulate the reasons why he held this view or explain the key issues
relating to this course of action.

In order for investors to be better informed, some of the key issues to consider in respect of a
potential change in the responsible entity are, in my view, the following:

+ The board of EL resolved at a meeting on 11 October 2011 to wind up the EIF;

« EL made an application to the court on 21 November 2011 requesting a replacement
responsible entity however this application was refused by the judge;

» If the request was not granted, EL requested that the EIF be wound up by order of the Court
(the Court made such an order);

» EL’s Australian Financial Services Licence (“AFSL”) is currently suspended however this does

‘ not prevent EL remaining as responsible entity during the course of the winding up of the fund;

« In the event there is a change in the responsible entity, there is a significant risk this will
trigger EL’s subordinated investment of $40M to rank equally with ordinary investors. This
would result in a reduction in the return to ordinary investors of approximately 17% and
provide an estimated return to Equititrust Ltd of between $11.3M and $15.3M (based on the
estimated recoveries contained in my letter to investors of 1 February 2012);

-« Should the responsible entity be changed, this of itself will not affect my role as Receiver of
the property of the Fund or as person responsible for ensuring the winding up of the Fund in
accordance with its constitution;

» The court order in respect of my appointment is final (subJect to an appeal, which has not
been progressed);
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»  As previously advised, an appeal was lodged by EL on 19 December 2011 however has not been
progressed. The appeal was not in respect of the orders made winding up the Fund but rather
was to seek to clarify my powers in relation to same. In these circumstances, the winding up
process-continues. :

Given the above comments, and particularly the estimated potential benefit of between $11.3M
and $15.3M to EL to the detriment of ordinary investors of the EIF, | have queried why the
Administrators view is to recommend a change in responsible entity and their reasons for making
the comments at the first meeting of creditors. A response to my query is awaited in this respect.

6. Piper Alderman Class Action

A number of investors have queried what they should do in relation to the proposed class action
proposed by Piper Alderman in relation to potential claims against directors/former directors of EL
and the auditors of the EIF. Investors have asked if they should ]om the class action.

I have considered whether or not, as Receiver of the assets of the EIF and person responsible for
winding up the Fund, I am able to prosecute any such claims on behalf of investors. The current
constitution of the EIF does not allow such a course of action by me. The correct plaintiff in any
such action is the individual investor or a group of investors.

Investors should take their own legal advxce as to what options may be open to them in respect of
these ' claims.
7. Premises Move

As advised in my letter of 15 March 2012, the staff and consultants engaged to assist me in the
winding up of the Fund have moved to the following premises:

Postal Address: Equititrust Income Fund Phone: 07 5510 4870
Wyndham Building : Fax: 07 5510 4907
~ Level 9, 1 Corporate Court
BUNDALL QLD 4217

The purpose of this office move was to save costs and to avoid interference with the staff and
consultants by the board of EL and persons associated with them who still occupied the Chevron
Island premises.

8. Services Agreement/Reduction in Overheads

As advised in my first report to investors dated 1 February 2012, as the staff/consultants were
engaged by ECGA (who also provided the premises, plant and equipment for the staff/consultants
use). | entered into a services agreement covering these arrangements and in order to reduce
overheads from an average of $514K to $147K per -month.

The intention had been for the staff and consultants to be transferred to the new service provider, -
GCP (HQ) Pty Ltd however this had not been completed at the time of the Administrators
appointment. .

The staff and consultants retained to assist in the winding up of the Fund have now been
terminated by the Administrators. | am now employing the majority of them direct as Receiver of
the EIF to assist in the on-going winding up of the Fund.
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Following ongoing reductions and the premises move, the monthly overhead costs have been
reduced to between $65K and $70K per month. This will reduce further as property reahsatlons are
made and the loan book reduces.

9. Claim for Management Fee of $2.8M for 2011 financial year

As advised in my letters to investors dated 1 and 21 February 2012, the board of EL had sought to
reinstate a management fee of $2.8M from the EIF for the financial year ended 30 June 2011. Such
a management fee had previously been waived by the previous board of EL. Further at an investors
briefing on 23 September 2011, the then CEO of EL, David Kennedy advised the fee had “not been
drawn and will not be”. .

Mr Mclvor on béhalf of the board of EL has failed to respond to our requests in relation to why the
board of EL considered the management fee to be payable taking into account the above comments
and that pursuant to the EIF constitution, a management fee is only payable when interest
distributions are being paid to investors. | remain of the view that no management fee is payable.

The Administrators wrote to me on 14 March 2012 asking for my confirmation that the sum of
$2,272,388 was due from the EIF to EL as a result of the management fee claimed. | have denied
this claim and advised that after the proper reversal of the $2.8M management fee, there is an
armount owing by EL to the EIF.

10. Receivers Remuneration & Expenses

| attach a remuneration summary covering the period from 21 November 2011 to 25 March 2012
(four months) in respect of fees incurred of $377,843.50 plus outlays of $3,263.96 plus GST. As
previously advised, this will be subject to court approval in due course. None of the fees have been
drawn to date.

Substantial costs have been incurred due to the actions and lack of co-operation of Mr Mclvor and
the board of EL in the winding up. With Administrators appointed to EL, the court order of 29
February 2012, the premises move for the staff and consultants assisting me in the winding up and
the continued realisation of the property of the Fund, the costs will continue to reduce. :

11. Queries

Monthly reports will contihue to be uploaded to the websites www, equititrust.com.au and
www.equititrustincomefund.com.au. The latter new website is currently a copy of the old website
and will be upgraded in due course.

Should investors have any queries in relation to the winding up of the Fund, they should contact the
investors relation manager, Trish Riley on (07) 5510 4870 or my office on (07) 3237 5999 or by email
at info@bdo.com.au. In the event investors raise queries not covered by the monthly reports, | will
consider adding a frequently asked questions section to the new website.,

| Yours faithfully,

David Whyte
Receiver
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SUPREME COURT OF QUEENSLAND

Jicaté

- €%
3 ‘8 /gl ?f ¥ REGISTRY: BRISBANE

" NUMBER: BS 10478 OF 2011

IN THE MATTER OF EQUITITRUST LIMITED ACN 061 383 944

Applicant: EQUITITRUST LIMITED ACN 061 383 944
AND
Respondents: . THE MEMBERS OF THE EQUITITRUST INCOME FUND ARSN

089 079 854 AND THE MEMBERS OF THE EQUITIRUST
PRIORITY CLASS INCOME FUND ARSN 089 079 729

ORi)ER
Before: Justice Dalton
Date: 29 February 2012
Initiating document:  Application filed 24 February 2012

In this order, “Receiver” means Mr David Whyte, in his capacity as receiver of the property of the
Equititrust Income Fund ARSN 089 079 854 (EIF) and as the person responsible for ensuring the
EIF is wound up in accordance with its constitution pursuant to the Orders of Justice Applegarth of
21 November 2011 and 23 November 2011 in these proceedings (Orders),

THE COURT DIRECTS THAT:

1. Without derogating in any way from the Receiver’s appointment or the Receiver’s powers
pursuant to the Orders, the Receiver is authorised to: .

(2) take all steps necessary to ensure the realisation of property of EIF held by
Equititrust Limited as Responsible Entity of the EIF (EL as RE of the EIF) by
exercising any legal right of EL as RE of the EIF in relation to the property,
including but not limited to:

)] providing instructions to solicitors, valuers, estate agents or other
consultants as are necessary to negotiate and/or finalise the sale of the

property;

(i)  providing a response as appropriate to matters raised by receivers of
property of EL as RE of the EIF to which receivers have been appointed;

(iii) = dealing with any creditors with security over the property of the EIF
including in order to obtain releases of security as is necessary to ensure
the completion of the sale of property;

GADENS LAWYERS
Level 25, 240 Queen Street
L ilg BRISBANE QLD 4000
79 FEBIVY Tel No.: 07 3231 1666
Fax No: 073229 5850
‘ SZC:JSK:201110996

BNEDOCS Order (as further amended by Counse] 29_02_12) (29_02 2012) 3628796 8
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(iv)

V)

appointing receivers, entering into possession as mortgagee or exercising
any power of sale; and

executing contracts, transfers, releases, or any such other documents as are
required to carry out any of the above;

bi'ing, defend or maintain any proceedings on behalf of EIF in the name of EL as is

necessary for the winding up of the EIF in accordance with clause 9 of its
constitution, including the execution of any documents as required and providing
instructions to solicitors in respect of all matters in relation to the conduct of such
proceedings including, if appropriate, instructions in relation to the settlemeént of
those actions;

take all steps necessary to effect the implementation of a NAB bank guarantee
facility and the replacement of the existing CBA bank guarantee facilities
including:

()

(i)

(iif)

providing instructions to solicitors as are necessary to negotiate and
finalise the facilities and/or the security documentation required for a
replacement bank guarantee facility from the NAB and the repayment of
the CBA facilities and the reledse of any security held by the CBA;

dealing with NAB and CBA direct to provide for the replacement of the
bank guarantees and finalise the documentation in relation to same; and

executing any and all facility and/or security documentation on behalf of
EL as RE of the EIF or all such other legal documents as are necessary to
ensure the security documentation is finalised and the CBA bank guarantee
facilities replaced by the NAB bank guarantee facility.

THE ORDER OF THE COURT IS THAT:

That the parties appearing on this application, save for ASIC, the National Australia Bank

and the receivers Messrs Colwell and Moloney, be paid their costs of and incidental to this

Application, to be assessed on the standard basis, out of the EIF.

Signed:' W/\

DEPUTY REGISTRAR

sNEDOCS Orcer (@8 further amended by Counsel 29 02_12) (29_02_2012) 3628796_8
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Tel:. +61 7 3237 5999 Level 18, 300 Queen St
B D Fax: +61 7 3221 9227 Brisbane QLD 4000
www,bdo.com.au : GPO Box 457 Brisbane QLD 4001

AUSTRALIA

TO INVESTORS
16 May 2012

EQUITITRUST INCOME FUND ARSN 089 079 854 (“EIF”)
(RECEIVER APPOINTED) (“The Fund”)

I refer to my previous reports dated 1 February 2012, 21 February and 27 March 2012 and now
provide my fourth update to investors on the progress of the winding up of the Fund by me as Court
appointed receiver of the property of the Fund. '

1. Receipts and Paym\ents

| provide below a summary of the Receipts and Payments of the Fund for the period 26 March to 13
May 2012. '

Summary of Receipts and Payments for the Period

26 March 2012 to 13 May 2012

Opening Cash at Bank : 1,228,181.34
Receipts
Interest Income ' 2,915.75

l.oan Recoveries:

Corymbia Corporation Pty Ltd 1,452.21
Kristine Newton ' , 2,665,906.97
Rosea Pty Ltd ' 19,583.33
Taylor, AG & SK , 207,584.01
Toowoomba (Foundry Shopping Centre) Pty Ltd 6,919.00
Tweed Central Pty Ltd 153,716.77
Wéstern Land Corporation 160.00 3,055,322.29
Total Receipts 3,058,238.04
Bank Charges ' : 618.12
Disfressed Loan funding: )
Boothers Pty Ltd 7,380.63 .
Checkling Pty Ltd 39,089.58

1

BDO. Business Recovery & Insolvency (QLD) Pty Ltd ABN 90 134 036 507 is a mernber of a national association of independent entities which are all members
of BDO (Australia) Ltd ABN 77 050 110 275, an Australian company limited by guarantee. BDO Business Recovery & insolvency (QLD) Pty Ltd and BDO
(Australia) Ltd are members of BDO Internationat Ltd, a UK company limited by guarantee, and form part of the international BDO networl of independent
member firms, Liability limited by a scheme approved under Professional Standards Legistation (other than for the acts or omissions of financial services

" licensees} in each State or Territory other than Tasmania.
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Corymbia Corporation Pty Ltdv
Corymbia Estates Pty Ltd
East Coast Pty Ltd

Gamp Developments Pty Ltd
Gonfanon Pty Ltd

Kele Property Group (Port Macquarie) Pty Ltd

~ Morvale Land Pty Ltd
Mountbell Pty Ltd

Resort Corporation Australia (No 2) Pty Ltd (In Lig)

Tweed Central Pty Ltd
Valencia Grove Pty Ltd
Western Land Corporation
Windsor Turf Pty Ltd
Wirrina Corporation Pty Ltd

Internet Hosting & Access

IT expenses

Legal Fees

Office Rental charge

Purchase of office equipment

Secured Creditor distribution
Commonwealth Bank of Australia
National Bank of Australia

Wages & Salaries
Closing Cash at Bank

2. Realisation of Assets

Total Payments

31,526.10
1,320.00
13,186.42
26,078.00
6,046.42
4,856.02
4,021.10
4,058.32
20,678.35
101,876.63
6,935.50
14,891.25
29,324.43

122,122.78 433,391.53

1,284.80

27,854.48

114,655.68

11,963.95

745.00
54,409.25

1,200,000.00  1,254,409.25

60,450.83

1,905,373.64

2,381,045.74

As previously advised, the process of the winding up of the Fund for the benefit of investors is well

underway.

As this is a public document and to ensure | do not prejudice any ongoing negotiations regarding the
sale of the properties, | will not at this time identify individual properties and/or their expected
realisable values. However, | summarise in the table below the sales completed since my
appointment, contracts on foot and current offers accepted and waiting execution of contracts:
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Sales completed - S 6,758,866
Six contracts on foot ' 4,253,186
Two offers accepted, awaiting executed. contracts 4,850,000

With respect to the contracts on foot, | note the following:

o Adeed of settlement has been executed with $150,000 to be received on 17 June 2012 and
$1.1M to be received on 17 June 2013.

e A contract for $1.575M has been executed with due dlhgence expiring on 17 May 2012 and
settlement 60 days thereafter.

e A contract for $545,500 was executed on 16 May 2012 with 30 day settiement terms.

e Three unconditional contracts totalling $1,033,186 are due to settle between 30 November
" 2012 and 23 December 2012.

With respect to the offers accepted, | note the following:

e A contract for $2.95M has been delayed pending confirmation that the Development
Approval, that was lodged and withdrawn, will not be opposed by Council.

e A previous offer that was accepted at $1.9M has not progressed and, therefore, | am
arranging for this property to be remarketed after dealing with an outstanding issue in
relation to vegetation on the site. :

The remaining 15 properties, with the exception of two properties, are currently on the market or
being prepared for the commencement of sale campaigns. With respect to the properties two not
presently subject to a sale campaign, | have engaged two planning consultants to advise on whether
or not a revised development application should be pursued prior to taking one of the properties to
market and the other is subject to possession proceedings.

I will update investors on'the progress of the sales in my monthly reports to investors. With the
. contracts on foot and sale campaigns reaching their closing date, | am hopeful that NAB will be
repaid in full by the end of July 2012.

3. Legal Proceedings

There are currently nine legal actions on foot although five are largely finalised with cost orders to
be recovered in four of those matters.

Judgement was handed down on one matter on 13 March 2012 in the amount of $401.554 plus
interest and costs against several parties. Settlement terms against two parties have been agreed
with $150,000 expected to be received by the end of May 2012.

The remaining actions are expected to realise several million dollars for the benefit of investors
although this may take some time to realise.

Additionally, as noted above | have instructed solicitors to commence possession preceedings in
respect of one property. In addition instructions have been given in relation to two actions against

3
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the same valuer for negligence and damages in excess of $10M. Any amount recoverable in this
. latter respect will be sought against a professional indemnity insurance policy.

4. NAB Funding

Notwithstanding the existing defaults on the National Australia Bank (“NAB”) facilities, NAB have
approved the continued support of the facilities at normal rates and not at default rates. NAB has
also agreed to replace the bank guarantee facility provided by the other secured creditor who
insisted on repayment of their facility. -

5. Estimated Return to Investors

in my report of 1 February 2012, | provided an estimated return to investors of between 34 and 46
cents in the dollar. This did not take into account future operating costs, interest on bank loans
until repaid in full, future Receivers fees and rates and land tax after 31 December 2011. It also
excluded any legal recoveries against borrowers, valuers or other third parties.

Since then a number of offers have been received for properties, valuations have been updated on
a number of properties and feedback from sale campaigns have indicated in several instances that
the valuation amounts are unlikely to be achieved. As a result of this feedback, there have been
significant write downs in relation to three large properties in particular.

| have therefore updated the estimated selling values for the properties and have adjusted the
estimated return to investors to between 18 and 30 cents in the dollar as at 30 April 2012 as
follows:

Low High
$000's $000’s
Total estimated selling prices 56,394 80,837
Less: Selling costs - marketing and agents fees (3.5%) : (1,974) (2,829)
" Secured créditors {net of cash at bank) (7.673)  (7,673)
Land Ta¥< and Rates - (7,900) (7,900) -
Other unsecured creditors (1,585) (1,585)
Recei\}ers fees ' (464) (464)
Esi;imated net amount available to investors as at 30 April 2012 36,798 60,386
Total investors units ‘ : ' 203,635 203,635
Estimated return in the dollar : $0.18 $0.30
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The above table does not take into account future operating costs, interest on bank loans until
repaid in full, future Receivers fees and rates and land tax after 30 April 2012. It also excludes any
legal recoveries against borrowers, valuers or other third parties.

With the benefit of further sales of the properties'currently on the market and where sale
campaigns are to commence, | am hopeful | will be able to commence interim distributions to
investors in the second half of this year. This will be after paying secured creditors, land tax and
rates, Receivers fees and the unsecured creditors who rank ahead of investors’ interests.

6. Receivers Remuneration & Expenses

I attach a remuneration summary covering the period from 21 November 2011 to 13 May 2012 (six
months) in respect of fees incurred of $463,873.50 plus outlays of $9,389.45 plus GST. None of the
fees have been drawn to date.

I'intend making an application to Court to seek approval of my fees for the period to 13 May 2012.
I will notify creditors and investors of the application date with relevant documents to be uploaded
to the websites www.equititrust.com.au and www.equititrustincomefund.com.au.

7. Contact Details

As previously advised, the staff and consultants engaged by me to assist in the winding up of the
fund are located at the following address which should be used for all communications.

Postal Address: Equititrust income Fund Phone: 07 5510 4870
Wyndham Building "~ Fax: 075510 4907
Level 9, 1 Corporate Court
BUNDALL QLD 4217

8. Queries

Monthly reports will continue to be uploaded to the websites www.equititrust.com.au and
www.eguititrustincomefund.com.au. The latter new website is currently a copy of the old website
and will be upgraded in due course.

Should investors have any queries in relation to the winding up of the Fund, they should contact the
investors relation manager, Trish Riley on (07) 5510 4870 or-my office on'(07) 3237 5999 or by email
at info@bdo.com.au. In the event investors raise queries not covered by the monthly reports, | will
consider adding a frequently asked questions section to the new website.

Yours faithfully,

David Whyte
Receiver
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Tel: +61 7 3237 5999 Level 18, 300 Queen St
, Fax: +61 7 3221 9227. Brisbane QLD 4000
www.bdo.com.au GPO Box 457 Brisbane QLD 4001

AUSTRALIA

TO INVESTORS
21 June 2012

EQUITITRUST INCOME FUND ARSN 089 079 854 (“EIF”)
(RECEIVER APPOINTED) (“The Fund”)

| refer to my previous reports dated 1 February 2012, 21 February, 27 March 2012 and 16 May 2012
and now provide my fifth update to investors on the progress of the winding up of the Fund by me
as Court appointed receiver of the property of the Fund.

1. Receipts and Payments

| provide below a summary of the Receipts-and Payments of the Fund for the period 14 May to 17
June 2012.

Summary of Receipts and Payments for the Period

14 May 2012 to 17 June 2012

Opening Cash at Bank 2,381,045.74 |

B Receipts

Loan Recoveries: ‘

Elysian Marketing Pty Ltd et al ATF  367,821.57

Mountbell Pty Ltd - 478,157.31

Rosea Pty Ltd 39,166.66

Toowoomba (Foundry Shopping Centre) Pty Ltd 3,527.33

Tweed Central Pty Ltd 40,016.02

Valencia Grove Pty Ltd , . 16,204.63 944,893.52
" Total Receipts - 944,893.52

. Payments 4
Bank Charges ’ y 30,40

Distressed Loan funding:
Boothers Pty Ltd : 4,147.95
Checkling Pty Ltd ' 3,457.94
Corymbia Corporation Pty Ltd 64,662.76
Corymbia Estates Pty Ltd 1,379.13
CTP Pty Ltd - : 3,631.88
East Coast Pty Ltd 8,449.15

BDO Business Recovery & Insolvency (QLD) Pty Ltd ABN 90 134 036 507 is a member of a national association of independent entities which are all members
of BDO (Australia) Ltd ABN 77 050 110 275, an Australian company limited by guarantee. BDO Business Recovery & Insolvency {QLD) Pty Lid and BDO
(Australia) Ltd are members of BDO International Ltd, a UK company limited by guarantee, and form part of the international BDO network of independent
member firms. Liability limited by a scheme approved under Professional Standards Legislation (other than for the acts or omissions of financial services
licensees) in each State or Territory other than Tasmania. ’
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" ments Pty Ltd

Gonfanon Pty Ltd

Kele Property Group (Port Macquarie) Pty Ltd
Morvale Land Pty Ltd |

Mountbell Pty Ltd

Newton, Kristine Lorraine

Resort Corporation Australia (No 2) Pty Ltd (In Liq)
Toowoomba (Foundry Shopping Centre) Pty Ltd
Tweed Central Pty Ltd

Valencia.Grove Pty Ltd

Western Land Corporation

Wirrina Corporation Pty Ltd
External Receiver Outlays (David Clout)
Insurance
IT expenses
Legal Fees
Mileage Allowance
Motor Vehicle Expenses
Office Rental charge’ _
Reversal of prior period payment (re-issued in current period)
Secured Creditor distribution - National Australia Bank
Superannuation Contribution Paid
Wages & Salaries

Total Payments

Closing Cash at Bank

2. Realisation of Assets

5,266.71
968.55
5,030.12
21,496.04
612.01
771.93
2,827.00
16,215.25
6,407.07
84,843.36
27,399.73
110,862.25 . 368,428.83
297.00
1,267.26
6,066.90
39,144.60
350.25
9.68
8,670.95
(4,501.83)
1,278,882.38
3,212.50
29,562.26

1,731,421.18

1,594,518.08

As this is a public document and to ensure | do not prejudice any ongoing negotiations regarding the
sale of the properties, | will not at this time identify individual properties and/or their expected
realisable values. However, 1 summarise in the table below the sales completed since my
appointment, contracts on foot and current offers accepted and waiting execution of contracts:

I I

Sales completed
Four contracts on foot

One offer accepted, awaiting executed contract

7,813,866

2,133,186

2,750,000
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One offer u_nder consideration 6,000,000

With respect to the contracts on foot, | note the following:

e A deed of settlement has been executed with $150,000 received on 18 June 2012 and $1.1M
to be received on 17 June 2013.

o Three unconditional contracts totalling $1,033,186 are due to settle between 30 November
2012 and 23 December 2012.

With respect to the offer accepted, | note the following:

e A contract for $2.95M noted in my fourth report has not progressed however a new
contract for $2.75M has been submitted for execution.

The contract for $1.575M noted in my fourth report has not progressed due to.unsatisfactory due
diligence. The material change of use approval “(MCU”) has lapsed and therefore steps are being
taken to ascertain if the MCU can. be reinstated. A realisation strategy will be developed
thereafter.

The remaining 15 properties, with the exception of one property, is currently on the market or
being prepared for the commencement of sale campaigns. The property not presently subject to a
sale campaign is currently subject to. possession proceedings.

I will update investors on the progress of the sales in my monthly reports to investors. With the
contracts on foot and sale campaigns reaching their closing date I am hopeful that NAB will be
repaid in full by the end of August 2012.

3. Legal Pf-oceedings

As previously advised, there are currently nine legal actions on foot although five -are largely
finalised with cost orders to be recovered in four of those matters.

The remaining actions are expected to realise several million dollars for the benefit of investors
although this may take some time to realise.

Additionally, as noted above possession proceedings are continuing in respect of one property. In
addition, to two-actions are progressing against the same valuer for negligence and damages in
excess of $10M. Any amount recoverable in this latter respect will be sought against a professionat
indemnity insurance policy.

4. Appeal of Court Order

Equititrust Limited filed an appeal with respect to the terms of the Court Orders dated 21 and 23
November 2011, in respect to the powers granted to me as Receiver of EIF. The appeal had not
progressed and has now been dismissed by the Supreme Court of Queensland as the Liquidators
failed to appear and acknowledged they would not be progressing the appeal.
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5. Estimated Return to Investors

. 1 provide below an estimated return to investors of between 17 and 28 cents in the dollar as at 31
May 2012 as follows:

High
$000's
Total estimated selling prices 53,846 | 76,719 |
Less: Selling costs - marketing and agents fees (3.5%) (1,885) - (2,685)
Secured creditors (net of cash at bank) (8,458) (8,458)
Land Tax and Rates . (7,900) (%,900)
Other unsecured creditors (373) (373)
Receivers fees © (544) (544)
Estimated net amount available to investors as at 31 May 2012 34,686 56,759
Total investors units 203,635 203,635

Estimated return in the dollar : $0.17 $0.28

The above table does not take into account future 6perating costs, interest on bank loans until
repaid in full, future Receivers fees and rates and land tax after 31 May 2012. It also excludes any
legal recoveries against borrowers, valuers or other third parties.

Subject to the sale of the properties currently on the market and where sale campaigns are to
commence, | remain hopeful that | will be able to commence interim distributions to investors in
the second half of this year. This will be after paying secured creditors, land tax and rates,
Receivers fees and the unsecured creditors who rank ahead of investors’ interests.

6. Receivers Remuneration & Expenses

| attach a remuneration summary covering the peridd from 21 November 2011 to 17 June 2012
(seven months) in respect of fees incurred of $544,539 plus outlays of $11 992.46 plus GST. None of
the fees have been drawn to date.

As advised in my fourth report, | am currently preparing an application to Court to seek approval of
my fees. | will notify creditors and investors of the application date with relevant documents to be
uploaded to the websites www.equititrust.com.au and www.equititrustincomefund.com.au.




As previously advised, the staff and consultants engaged by me to assist in the winding up of the
fund are located at the following address which should be used for all communications.

- Postal Address: Equititrust Income Fund Phone: 07 5510 4870
Wyndham Building Fax: 07 5510 4907
Level 9, 1 Corporate Court
BUNDALL QLD 4217

8. Queries

Monthly reports will continue to be uploaded to the websites www.equititrust.com.au and
www.equititrustincomefund.com.au. The latter new website is currently a copy of the old website
and will be upgraded in due course..

Should investors have any queries in relation to the winding up-of the Fund, they should contact the
investors relation manager, Trish Riley on (07) 5510 4870 or my office on (07) 3237 5999 or by email
at info@bdo.com.au. In the event investors raise queries not covered by the monthly reports, | will
consider adding a frequently asked questions section to the new website.

Yours faithfully,

David Whyte
Receiver
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' Tel; +61 7 3237 5999 Level 18, 300 Queen St
Fax: +61 7 3221 9227 Brisbane QLD 4000
www.bdo.com.au GPO Box 457 Brisbane QLD 4001

AUSTRALIA

TO INVESTORS
26 July 2012

EQUITITRUST INCOME FUND ARSN 089 079 854 (“EIF”)
(RECEIVER APPOINTED) (“The Fund”)

| refer to my previous reports dated 1 February 2012, 21 February 2012, 27 March 2012, 16 May
2012 and 21 June 2012 and now provide my sixth update to investors on the progress of the winding
up of the Fund by me as Court appointed receiver of the property of the Fund.

1. Receipvts and Payments

| provide below a summary of the Receipts and Payments of the Fund for the period 18 June to 22
July 2012. '

Summary of Receipts and Payments for the Period
18 June 2012 to 22 July 2012

Opening Cash at Bank 1,594,518.08

Receipts

Loan Recoveries: .
Corymbia Estates Pty Ltd 4,316.62

Mountbell Pty Ltd 39,548.75
Rosea Pty Ltd ' 168,333.33
Toowoomba (Foundry Shopping Centre) Pty Lid 146,200.54 358,399.24
Total Receipts : ' 358,399,24
Bank Charges 20.80
Distressed Loan funding: '
~ Corymbia Estates Pty Ltd 17,600.00
CTP Pty Ltd ' : 11,477.40
East Coast Pty Ltd 2,750.00
Morvale Land Pty Ltd : 660.00
Resort Corporation Australia (No 2) Pty Ltd (in Liq) 37,223.71
Toowoomba (Foundry Shopping Centre) Pty Ltd 16,500.00
Tweed Central Pty Ltd 23,904.62

1
BDO Business Recovery & Insolvency (QLD) Pty Ltd ABN 90 134 036 507 is a member of a national association of independent entities which are all members
of BDO (Australia) Ltd ABN 77 050 110 275, an Australian company limited by guarantee. BDO Business Recovery & Insolvency (QLD) Pty Ltd and BDO
(Australia) Ltd are members of BDO International Ltd, a UK company limited by guarantee, and form part of the internationat BDO network of independent
member firms. Liability limited by a scheme approved under Professional Standards Legislation {other than for the acis or omissions of financial services
licensees) in each State or Territory other than Tasmania. ’
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Valencia Grove Pty Ltd : 33,976.03
Western Land Corporation 4,400.00
Wirrina Corporation Pty Ltd . 144,334.73 292,826.49
Insurance 25,298.24
IT expenses ' | . 10,347.27
Legal Fees o 841 .50
Mileage Allowance 325.50
Office Rental charge 7,770.98
Reversal of Prior Period GST remittance (subject to Private Ruling) (250,689.00)
Statutory Payments - GST & PAYG ' 43,909.00
Wages & Salaries 34,672.56
| Total Payments - 165,323.34
Closing Cash at Bank : 1,787,593.98

2. Realisation of Assets
The realisation of the Fund’s assets continues to progress.

As this is a public document and to ensure | do not prejudice any ongoing negotiations regarding the
sale of the properties, | will not at this time identify individual properties and/or their expected
realisable values. However, | summarise all sales, contracts on foot, current offers accepted and
contracts awaiting execution below:

I

Sales completed 8,848,866
Eight contracts on foot ' ' 5,780,000
Eleven offers accepted, awaiting executed contracts 4,050,000

One offer under consideration 12,000,000 - 15,000,000

With respect to the information above, | note the following:
s A property settied on 23 July 2012 with gross realisations of $885,000;

¢ Four contracts are unconditional with settlements scheduled in August 2012 and gross
realisations of approximately $1.4 million;

e A contract is unconditional in the amount of $2.25 million with settlement scheduled in
September 2012;

e Three-contracts are unconditional with settlements scheduled in December 2012 and gross
realisations of approximately $1.03 million; ‘

o Adeed of settlement has been executed with $150,000 received on 18 June 2012 and $1.1
million to be received on 17 June 2013;
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e Contracts for ten lots are currently being exchanged with gross realisations of
approximately $1.8 million anticipated. The agent for the site is continuing to market the
remaining lots;

¢ Anoffer of $2.25 million for a property has been received with a contract forwarded to the
purchaser for execution;

e Anoffer in the range of $12M to $15M is currently being considered:

e A highly conditional offer of $6 million has been received for a property, however is not
capable of acceptance at this time. The property will be subject to a sale campaign
commencing in the next four to six weeks.

The remaining 11 properties, with the exception of one property, is currently on the market or
being prepared for the commencement of sale campaigns. The property not presently subJect to a
sale campaign is currently subject to possession proceedings.

I will update investors on the progress of the sales in my monthty reports to investors. With the
contracts on foot and sale campaigns reaching their closing date, | am hopeful .that NAB will be
repaid in full by the end of September 2012.

3. Legal Proceedings

As previously advised, there are currently nine legal actions on foot although five are largely
finalised with cost orders to be recovered in four of those matters.

The remaining actions are expected to realise several million dollars for the benefit of investors
although this may take some time to realise.

Additionally, as noted above possession proceedings are continuing in respect of one property. in
addition, two actions are progressing against the same valuer for negligence and damages in excess
of S10M. Any amount recoverable in this latter respect will be sought against a professmnal
indemnity insurance policy. .

4. Estimated Return to Investors

| provide below an estimated return to investors of between 18 and 26 cents in the dollar as at 26
July 2012 as follows: :

Low High
$000's $000's
Total estimated selling prices 53,435 68,320
Less: Selling costs - marketing and agents fees (3.5%) (1,870) (2,391)
Secured creditors (net of cash at bank) (6,923) (6,923)
Land Tax and Rates _ (7,781) (7,781)
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Other unsecured creditors v (1,094) (1,094)

Receivers fees v (596) (596)
Estimated net amount available to investors as at 30 June 2012 35,171 49,535
Total investors units : 193,916 193,916
Estimated return in the dollar $0.18 $0.26

The above table does not take into account future operating costs, interest on bank loans until
repaid in full, future Receivers fees and rates and land tax after 30 June 2012. It also excludes any
legal recoveries against borrowers, valuers or other third parties.

Subject to the sale of the properties currently on the market and where sale campaigns are to
commence, | remain hopeful that | will be able to commence interim distributions to investors in
the second half of this year. This will be after paying secured creditors, land tax and. rates,
Receivers fees and the unsecured creditors who rank ahead of investors’ interests.

5. Updated Unit Price

| have received numerous requests to provide an updated unit price. In this regard, | provide below
an updated unit price as at 30 June 2012 of 23 cents, which is based on the mid point of the high
and low estimated selling prices of the secured assets as at 30 June 2012.

Investor units opening balance 1 July 2011 - 203,635

Reallocation of income payments to reduction in principal in 2011/2012 (9,719)
Total investor units as at 30 June 2012 193,916
Total Value of Fund Assets as at 30 June 2012 (net of land tax and rates) 53,844
Less value of NAB facility | ' / (6,000)

47,844
Less Creditors and Other Payables | (3,891)
Total Net Value of Fund Assets | - 43,953;
Total Number of Units as at 30 June 3012 193,916
Unit Price | | 0.23
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Please note that the unit price has been calculated based on unaudited management accounts as at
30 June 2012,

I attach a copy of a letter to Centrelink confirming the unit price as at 30 June 2012, which may be
used by investors to assist with the revision of their pensions.

I have previously written to the Minister for Families, Housing, Community Services and Indigenous
Affairs seeking consideration to exempt units in the Fund from social security deeming provisions to
assist retirees who are income and asset tested. Desp1te following them up in this respect, | have
not yet received a response from the Minister.

6. Piper Alderman Class Action

| have been asked by Piper Alderman to include the below update to investors on their behalf in
relation to the current status of the proposed class action.

As previously advised, pursuant to the terms of “the EIF constitution, as Receiver of the fund’s
assets and person responsible for winding up the fund, | am not able to prosecute the claims
proposed by Piper Alderman which are claims that can only be made by investors themselves.

This update has been prepared by P1per Alderman and | make no comment in respect of same. It is
for investors to make their own decision regarding any such class action. | recommend investors
'seek their own independent legal advice before determining if they should part1c1pate in the class
action contemplated.

“Piper Alderman has been engaged in ongoing preparations relating to the class
action proceedings against Equititrust Limited (and its directors) ds the responsible
entity of .the Equititrust Income Fund (“the Fund”) and the Fund’s auditors. The
preparation of the claims is.in the final stages, with senior counsel instructed by
Piper Alderman reviewing the proposed claims. Accordingly, Piper Alderman
expects that the claims will be commenced shortly.

It is understood that unknown persons have made unsolicited communications to
unit holders alleging that Piper Alderman is not proceeding with the class action.
These allegations are untrue and should be ignored. :

Any unit holder wishing to participate in the proceedings should contact Shaan
Palmer of Piper Alderman on (02) 9253 9920 without delay to ensure that you are
included in the proceedings.”

7. Request for Proofs of Debt from Liquidator of Equmtrust
Limited

I'understand that there has been some confusion with respect to Hall Chadwick’s request for Proofs
of Debt forms in their latest correspondence. Please note that an investor’s claim against
Equititrust Limited will be for any shortfall on their investment caused by Equititrust Limited acting
as responsible entity of the Fund.
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If an investor wishes to lodge a Proof of Debt form, they should lodge it directly with Hall
Chadwick. Contact details for Hall Chadwick are provided below.

Hall Chadwick

29/31 Market Street
Sydney NSW 2000
Telephone: (02) 9263 2600

8. Reduction in Overheads

As previously advised, staff and consultants were retained following my appointment to assist with
the winding up of the Fund initially under a services agreement with Equititrust Limited (Receivers
and Managers Appointed) (In Liquidation), GCP(HQ) Pty Ltd and ECG Administration Pty Ltd (In
Liquidation) (“ECGA”) in order to reduce overheads from an average of $514,000 to $147,000 per
month. . :

Since January 2012, the monthly overhead costs have gradually been reduced and are now.
approximately $53,000 per month. A further two staff members will cease employment by mid
August 2012, reducing overheads by a further amount of approximately $21,000 per month.

9. Co_ntact Details

One of the staff members due to finish on 27 July 2012 is the investor relations manager, Trish
Riley. For all future queries in relation to your investment you should contact Andréw Want of my
office on (07) 3237 5711.

The remaining staff and consultants engaged by me to assist in the winding up of the fund are still
located at the following address.

Postal Address: Equititrust income Fund Phone: 07 5510 4870
Wyndham Building Fax: 07 55104907
Level 9, 1 Corporate Court
BUNDALL QLD 4217

10. Receivers Remuneration & Expenses

| attach a remuneration summary covering the period from 21 November 2011 to 22 July 2012 in
respect of fees incurred of $634,418.00 plus outlays of $14,804.09 plus GST. None of the fees have
been drawn to date.

As advised in my fifth report, | am currently preparing an application to Court to seek approval of
my fees. | will notify creditors and investors of the application date with relevant documents to be
uploaded to the websites www.equititrust.com.au and www.equititrustincomefund.com.au.
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11. Queries
Monthly reports will continue to be uploaded to the websites www.equititrust.com.au and
www. equititrustincomefund.com.au.

Should investors have any queries in relation to the winding up of the Fund, they should contact my
office on (07) 3237 5999 or by email at info@bdo.com.au.

Yours faithfully,

= David Whyte
Receiver
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y Tel: +61 7 3237 5999
Fax: +61 7 3221 9227
~ www.bdo.com.au

TO WHOM IT MAY CONCERN

26 July 2012

EQUITITRUST INCOME FUND
-ARSN 089.079 854
(RECEIVER APPOINTED) (“THE FUND”)

Level 18, 300 Queen St
Brisbane QLD 4000

GPO Box 457 Brisbane QLD 4001
AUSTRALIA

| refer to my court appointment on 21 November 2011 as interim Receiver and subsequent
appointment on 23 November 2011 as Receiver of the Fund’s assets and the person responsible for
ensuring the winding up of the Fund in accordance with the terms of its constitution.

I provide an update on the estimated unit price of the fund as at 30 Jun

follows:

Investor units opening balance 1 July 2011

Reallocation of income payments to reduction in principal in 201172012

Total investor units as at 30 June 2012
Total Value of Fund- Assets as at 30 June 2012

Less value of NAB facility

Less Creditors and Other Payables
Total Net Value of Fund Assets
Total Number of Units as at 30 June 3012

Unit Price

e 2012, calculated as

203,635

9,719)

193,916

53,844

(6,000)

47,844

(3,891)

43,953

193,916

0.23

Should you have any queries in respect of the above, please contact Andrew Want of my office on

(07) 3237 5711.

Yours faithfully,

David Whyte
Receiver

BDO Business Recovery & Insolvency (QLD) Pty Ltd ABN 90 134 036 507 is a member of a national zuw.ociation of independent entities which are all members
of BDO (Australia} Ltd ABN 77 050 110 275, an Australian company limited by guarantee. BDO Business Recovery & insolvency (QLD) Pty Ltd and BDO
(Australiz} Ltd are members of BDO International Ltd, a UK company limited by guarantee, and form part of the international BDO network of independent
member firms. Liability limited by a scheme approved under Professional Standards Législation {other than for the acts or omissions of financial services

licensees) in each State or Territory other than Tasmania.
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v Tel: +61 7 3237 5999 v ' Level 18, 300 Queen St
. Fax: +61 7 3221 9227 Brisbane QLD 4000
www.bdo.com.au GPO Box 457 Brisbane QLD 4001

AUSTRALIA

TO INVESTORS
30 August 2012

EQUITITRUST INCOME FUND ARSN 089 079 854 (“EIF”)
(RECEIVER APPOINTED) (“The Fund”)

I refer to my previous reports dated 1 February 2012, 21 February 2012, 27 March 2012, 16 May
2012, 21 June 2012 and 26 July 2012, and now provide my seventh update to investors on the
progress of the winding up of the Fund by me as Court appointed receiver of the property of the
Fund.

1. Receipts and Payments

| provide below a summary of the Receipts and Payments of the Fund for the period 23 July 2012
to 28 August 2012,

Summary of Receipts and Payments for the Period
23 July 2012 to 28 August 2012

Opening Cash at Bank 1,787,593.98
Interest Income : 843.83
Loan Recoveries: ’

Resort Corporation Australia (No.2) Pty Ltd 816,868.46

Rosea Pty Ltd 74,963.89

Toowoomba (Foundry Shopping Centre) Pty Ltd 78,491.22

Tweed Central Pty Ltd : 1,586,947.64 2,557,271.21

"Total Receipts 2,558,115.04

Bank Charges _ - 17.20
Distribution to Secured Creditor - NAB _ : 2,500,000.00
Distressed Loan funding: '

Boothers Pty Ltd ' 8,295.32

Checkling Pty L.td . ©-.27,305.87

Corymbia Estates Pty Ltd . 35,263.12

Gonfanon Pty Ltd 18,964.65

Morvale Land Pty Ltd S 5,280.00

BDO Business Recovery & Insolvency (QLD) Pty Ltd ABN 90 134 036 507 is a member of a national association of independent entities which are alt members
of BDO (Australia) Ltd ABN 77 050 110 275, an Australian company limited by guarantee. BDO Business Recovery & Insolvency (QLD) Pty Ltd and BDO
(Australia) Ltd are members of BDO International Ltd, a UK company limited by guarantee, and form part of the international BDO network of independent
member firms. Liability limited by a scheme approved under Professional Standards Legislation (other than for the acts or omissions of financial services
licensees) in each State or Territory other than Tasmania.
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AT
Newton, Kristine Lorraine 1,732.50
Resort Corporation Australia (No 2) Pty Ltd 31,317.34
Tweed Central Pty Ltd _ 305,328.17
Valencia Grove Pty Ltd : 2,427.15
Western Land Corporation 7,544.30
windsor Turf Pty Ltd 8,341.21
Wirrina Corporation 121,057.50
Wirrina Resort & Conference Centre Pty Ltd (In Liquidation) 20,878.25 593,735.38
IT expenses - ' 9,855.56
Legal Fees ' 115,934.41
Mileage Allowance ' 94.53
Office Rental‘charge 8,018.14
Superannuation ' : 11,123.74
Wages & Salaries 64,980.32
Total Payments 3,303,759.28
Closing Cash at Bank ' 1,041,949.74

2. Realisation of Assets

The realisation of the Fund’s assets continues to progress.

As advised in previous reports, this is a public document and therefore to ensure | do not
prejudice any ongoing negotiations regarding the sale of the properties, | will not at this time
identify individual properties and/or their expected realisable values. However, | summarise all
sales, contracts on foot, current offers accepted and contracts awaiting execution below:

I

Sales completed 10,238,726
Twelve contracts on foot 9,755,266
Four offers accep_ted, awaiting executed contracts 566,960

Three offers under consideration 18,650,000 - 21,650,000

With respect to the information above, | note the following:

e Five contracts are unconditional with settlements scheduled in September 2012 and
gross realisations of approximately $3.4 million;

e Three contracts are unconditional with settlements scheduled in December 2012 and
gross realisations of approximately $1.03 million;

e A contract for $2.25 million for a property has been exchanged with due diligence
expiring on 5 September 2012 and settlement scheduled for 5 October 2012;

117



|IBDO

-]
e A deed of settlement has been executed with $150,000 received on 18 June 2012 and
$1.1 million to be received on 17 June 2013;

o Contracts for four lots are currently being exchanged with gross realisations of
approximately $567,000 anticipated. The agent for the site is continuing to market the
remaining lots;

e - An offer in the range of $12M to $15M is still under consideration; and
e Offers of $5 million and $1.65 miltion are currently under consideration.

The remaining 10 properties, with the exception of one property, is currently on the market or
being prepared for the commencement of sale campaigns. The property not presently subject to
a sale campaign is currently subject to possession proceedings.

[ will update investors on the progress of the sales in my monthly reports to investors.

3. Legal Proceedings

As noted in my previous reports, there are currently nine legal actions on foot although five are
largely finalised with cost orders to be recovered in four of those matters.

The remaining actions are at various stages from reviewing counter claims to negotiating
settlements in respect of amounts awarded in favour of EIF. The actions are expected to realise
several million dollars for the benefit of investors although this may take some time to realise.

Additionally, possession proceedings are continuing in respect of one property and two actions
are progressing against the same valuer for negligence and damages in excess of $10M. Any
amount recoverable in this latter respect will be sought against a professional indemnity
insurance policy.

4. Estimated Return to Investors

| provide below an estimated return to investors of between 17 and 25 cents in the dollar as at
27 August 2012 as follows:

High
$000’s
Total estimated selling prices 50,367 67,177
Less: Selling costs - marketing and agents fees (3.5%) (1 ,763) (2,351)
Secured creditors (net of cash at bank) (6,658) (6,658) .
Land Tax and Rates : o (8,066) (8,066)
Other unsecufed creditors | , o S (1,094) (1,094)
Receivers fees : (745) | (745)
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AR
Estimated net amount available to investors as at 27 August 2012 32,041 48,263
Total investors units 193,916 193,916
Estimated return in the dollar ' . $0.17 $0.25

The above table does not take into a‘ccount future operating costs, interest on bank loans until

repaid in full, future Receivers fees and rates and land tax after 31 July 2012. it also excludes °

any legal recoveries against borrowers, valuers or other third parties.

Subject to the sale of the properties currently on the market and where sale campaigns are to
commence, | remain hopeful that | will be able to commence interim distributions to investors in
the second half of this year or early next year. This will be after paying secured creditors, land
tax and rates, Receivers fees and the unsecured creditors who rank ahead of investors’ interests.

5. Correspondence from Centrelink

In response to my correspondence requesting consideration to exempt units from deeming
provisions, and my updated unit valuation of 23 cents, | have received a letter from the office of
the Minister for Families, Community Services and Indigenous Affairs, Minister for Disability
reform, the Honourable Jenny Macklin MP. Please find attached the Minister’s response for your
information.

In relation to the exemption of units from deeming provisions, the position of the Minister’s
office is unchanged and therefore the units held in the fund will not be exempt for deeming
purposes. The Minister’s office explains that:

“..the freezing of distributions and the risks associated with this product is allowed for
in the PDS and the constitution of the fund. Consequently, investors would therefore
have been made aware of the potential for this situation when they made the choice to
invest.” '

“..[the] investments in the Fund will continue to be assessed as financial assets subject
to the deemed income provisions and the assets tests.”

In relation to the updated unit price, the Minister’s office has requested that investors advise
Centrelink of the change in value of their investment.

6. Income statements for Taxation purposes

To assist completion of your tax obligations for the financial year ending 30 June 2012, please_

find attached a letter detailing that no distributions, interest, capital or otherwise, were made
during the last financial year.
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7. Piper Alderman Class Action

| have requested an update from Piper Alderman with respect to the status of the proposed class
action, however as at the time of finalising this report, a response has not been received. -

8. Receivers Remuneration & Expenses

[ attach a remuneration summary covering the period from 21 November 2011 to 26 August 2012 ‘
(9 months) in respect of fees incurred of $745,415.00 plus outlays of $18,553.71 plus GST. None
of the fees have been drawn to date.

As advised in my previous reports, | am currently preparing an application to. Court to seek
approval of my fees. | will notify creditors and investors of the application date with relevant
documents to be uploaded .to the websites www.equititrust.com.au and
www.equititrustincomefund.com.au. ' :

9. Updating your contact details

If investors wish to update their postal address or bank details, a request should be submitted in
writing to the following address.

Equititrust Income Fund (Receiver appointed)
C/- BDO '
GPO Box 457

Brisbane QLD 4001

10. Quer‘ies

Monthly reports will continue to be uploaded to the websites www.equititrust.com.au and
www. equititrustincomefund.com.au.

The remaining staff and consultants engaged by me to assist in the winding up of the fund are
located at the following address: ‘

Postal Address: Equititrust Income Fund Phone: 07 5510 4870
Wyndham Building Fax: 07 5510 4907
Level 9, 1 Corporate Court
BUNDALL QLD 4217

Andrew Want of this office is, however, key point of contact for all investor queries. Andrew
can be contacted by the following;

Phone: 07 3237 5999
Email: andrew.want@equititrustincomefund.com.au
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Should investors have any queries in relation to the winding up of the Fund, they should contact
my office on (07) 3237 5999 or by email at info@bdo.com.au.

Yours faithfully,

7/
Y /¢

David Whyte
Receiver
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Office of the Hon J enny Macklin MP
Minister for Families, Community Services and Indigenous Affairs
Minister for Disability Reform

Parliament House ' ' - Telephone: (02) 6277 7560

CANBERRA ACT 2600 Facsimile: (02) 6273 4122
ECEIVIE

06 AUG 2012

"MC12-006579 )
--------------------- 02 AUG 2012

Mr David Whyte

BDO Business Recovery and Insolvency (QLD) Pty Ltd

. GPO Box 457

BRISBANE QLD 4001

Dear Mr Whyte

Thank you for your letter of 31 May 2012 to the Minister for Families, Community Services
and Indigenous Affairs, Minister for Disability Reform, the Hon Jenny Macklin MP, about
exempting investments in the Equititrust Income Fund from the social security income test
deeming rules. The Minister has asked me to reply to you on her behalf. I apologise for the
delay in responding.

As you may know, exemptions from the deeming rules have been provided in véry limited
circumstances and only when specific characteristics are met, including the investment
ceasing fo operate within the terms of the Product Disclosure Statement (PDS).

In relation to the Equititrust Income Fund (the Fund), I understand the freezing

of distributions and the risks associated with this product is allowed for in the PDS and the
constitution of the fund. Consequently, investors would therefore have been made aware

of the potential for this situation when they made the choice to invest. In this regard,

the Fund continues to operate like any other managed fund which is subject to market forces,
which may involve the cessation of income distributions, a reduction in the value of the
investment or a winding up of the fund.

While the Minister appreciates the difficulties investors are experiencing, investments in the
Fund will continue to be assessed as financial assets subject to the deemed income provisions
and the assets tests.

I note your estimate of the likely return to investors. I would recommend that investors
contact Centrelink to advise of the change in the value of their investment.
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In addition, if investors want further information regarding their individual circumstances,
I would also recommend that they arrange an interview with a Centrelink Financial
Information Service officer. These officers are specially trained to provide information

on the operation of the income and assets tests. This is a free service and an appointment
can be made by phoning Centrelink on 13 2300 for the cost of a local call. Please note that
calls made from mobile phones may incur additional costs.

Thank you again for writing.

Yours sincerely

it

Max Jeganathan
Adviser
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Tel: +61 7 3237 5999 Level 1 8; 300 Queen St
Fax: +61 7 3221 9227 Brisbane QLD 4000
www.bdo.com.au GPO Box 457 Brisbane QLD 4001

essssssnss— . AUSTRALIA

TO INVESTORS

30 August 2012

Dear Investor,

EQUITITRUST INCOME FUND (“EIF”)
(RECEIVER APPOINTED) (“THE FUND”)
RESPONSIBLE ENTITY: EQUITITRUST LTD A.C.N. 061 383 944

[ refer to my appointment on 21 November 2011 as interim Receiver and subsequent appointment on 23
November 2011 as Receiver of the Fund’s assets and the person responsible for ensuring the winding up
of the Fund in accordance with the terms of its constitution.

The books and records maintained by the Fund and its’ Responsible Entity indicate that no
distributions; interest, capital or otherwise, were made to investors of the fund for the financial year
~ending 30 June 2012.

[ advise that records produced prior to my appointment have not been audited and as such | accept no
responsibility for the completeness or accuracy of same.

Should you have any queries, or require further information, please contact Andrew Want of this office
on (07) 3237 5999. '

Yours faithfully

Y ZA

David Whyte
Receiver

4

BDO Business Recovery & insolvency (QLD) Pty Ltd ABN 90 134 036 507 is a member of a national association of independent entities which are all members
of BDO (Austratia) Ltd ABN 77 050 110 275, an Australian company limited by guarantee. BDO Business Recovery & Insolvency (QLD) Pty Ltd and BDO
(Australia) Ltd are members of BDOInternational Ltd, a UK company limited by guarantee, and form part of the international BDO network of independent
member firms. Liability limited by a scheme approved under Professional Standards Legislation (other than for the acts or omissions of financial services
licensees) in each State or Territory other than Tasmania.
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